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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Supreme Court Case No. 44276
Plaintiff-Respondent,
vs.

JUSTIN KEITH AUSTIN,
Defendant-Appellant.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE MICHAEL REARDON

STATE APPELLATE PUBLIC DEFENDER

LAWRENCE G. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001

ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
State ofldaho
vs.
Justin Keith Austin

§
§
§
§
§
§
§

Location:
Judicial Officer:
Filed on:
Appear by:
Case Number History:
Appellate Case Number:
Police Reference Number:

Ada County District Court
Reardon, Michael J.
04/08/2015
04/08/2015
44276
15-003371

CASE INFORMA TIO~

Offense
Jurisdiction: County
I. Driving Under the Influence-(Third or Subsequent
Offense)
TCN: 1110207364
Filed As: Driving Under the Influence-(Second
Offense)

Deg

Date

FEL

04/05/2015

MIS

4/8/2015

Case Type: Criminal

Statistical Closures
05/11/2016
Closed
Bonds
Surety Bond
4/5/2015
Counts: I

#AC5-7518061
Posted

$1,000.00

CASE ASSIG:'<ll\lENT

DATE

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CR-MD-2015-5045
Ada County District Court
10/23/2015
Reardon, Michael J.

PARTY l'.'iFORl\fATION

State

State ofldaho

Defendant

Austin, Justin Keith

DATE

Lead Attorneys
Wittwer, Kai Erik
Retained
208-287-7700(W)
Taylor, Daniel W
Public Defender
501-272-6600(W)
EVENTS & ORDERS OF TIIE COL'RT

04/08/2015

Initiating Document - Criminal
Party: Defendant Austin, Justin Keith
New Case Filed - Misdemeanor

04/08/2015

Prosecutor Assigned
Party: Defendant Austin, Justin Keith
Prosecutor assigned Ada County Prosecutor

04/08/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith
Hearing Scheduled (DUI Arraignment 04/08/2015 10: 30 AM)

04/08/2015

Pretrial Risk Assessment
Party: Defendant Austin, Justin Keith

l!'IDEX
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
Pretrial Risk Assessment
04/08/2015

Bond Posted - Surety
Party: Defendant Austin, Justin Keith

Bond Posted - Surety (Amount 1000.00)
04/08/2015

Arraignment
Party: Defendant Austin, Justin Keith

Hearing result for DUI Arraignment scheduled on 04/08/2015 10: 30 AM· Arraignment I First
Appearance
04/08/2015

Change Assigned Judge: Administrative
Party: Defendant Austin, Justin Keith

Judge Change: Administrative
04/08/2015

Order Appointing Public Pefender
Party: Defendant Austin, Justin Keith

Order Appointing Public Defender Ada County Public Defender
04/08/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (AC Pretrial Conference 05/12/2015 09:45 AM)
04/08/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Jury Trial 06/10/2015 08: 15 AM)
04/08/2015

A Plea is entered for Charge:*
Party: Defendant Austin, Justin Keith

A Plea is entered/or charge: -NG (118-8004 {M}{2} Driving Under the Jnfluence-(Second
Offense))
04/08/2015

Pretrial Release Order
Party: Defendant Austin, Justin Keith

Pre Trial Release Order
04/08/2015

Charge Added
Party: Defendant Austin, Justin Keith

Charge Filed - Cause Found
04/08/2015

DUI Arraignment (10:30 AM) (Judicial Officer: Hawley/Irby, Judge)

05/06/2015

Request for Discovery
Party: Defendant Austin, Justin Keith

Defendant's Request for Discovery
05/12/2015

Pretrial Release Order
Party: Defendant Austin, Justin Keith

Pre Trial Release Order/Unsupervised
05/12/2015

Hearing Held
Party: Defendant Austin, Justin Keith

Hearing result/or AC Pretrial Conference scheduled on 05/12/2015 09:45 AM: Hearing Held:
Use JT as Second PTC
05/12/2015

I

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Jury Trial 06/30/2015 08: 15 AM)
05/12/2015

Miscellaneous
Party: Defendant Austin, Justin Keith
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
Magistrate Minutes & Notice ofHearing
05/12/2015

AC Pretrial Conference (9:45 AM) (Judicial Officer: Steckel, Daniel L.)

05/20/2015

Response to Request for Discovery
Party: Defendant Austin, Justin Keith

State/City Response to Discovery
05/20/2015

Request for Discovery
Party: Defendant Austin, Justin Keith

State/City Request for Discovery
06/10/2015

Amended Complaint Filed
Party: Defendant Austin, Justin Keith

Amended Complaint Filed
06/10/2015

Arraignment
Party: Defendant Austin, Justin Keith

Hearing result for AC Pretrial Conference scheduled on 06/10/2015 08: 15 AM: Arraignment I
First Appearance Second PTC
06/10/2015

Hearing Vacated
Party: Defendant Austin, Justin Keith

Hearing result for Jury Trial scheduled on 06/30/2015 08: 15 AM: Hearing Vacated
06/10/2015

Change Assigned Judge: Administrative
Party: Defendant Austin, Justin Keith

Judge Change: Administrative
06/10/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Preliminary 07/01/2015 08:30 AM)
06/10/2015

Miscellaneous
Party: Defendant Austin, Justin Keith

Magistrate Minutes & Notice ofHearing
06/10/2015

Charge Reduced Or Amended
Party: Defendant Austin, Justin Keith

Charge Reduced Or Amended (118-8004 {F} Driving Under the Influence-(Third or
Subsequent Offense))
06/10/2015

AC Pretrial Conference (8:15 AM) (Judicial Officer: Steckel, Daniel L.)
Second PTC Hearing result for AC Pretrial Conference scheduled on 06/10/2015 08: 15 AM:
Arraignment I First Appearance

06/30/2015

CANCELED Jury Trial (8:15 AM) (Judicial Officer: Steckel, Daniel L.)
Vacated

07/01/2015

Continued
Party: Defendant Austin, Justin Keith

Continued (Preliminary 07/23/2015 08:30 AM)
07/01/2015

Miscellaneous
Party: Defendant Austin, Justin Keith

Magistrate Minutes & Notice ofHearing
07/23/2015

Hearing Held
Party: Defendant Austin, Justin Keith

Hearing result for Preliminary scheduled on 07/23/2015 08: 30 AM: Preliminary Hearing Held I

I
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
07/23/2015

Change Assigned Judge: Bind Over
Party: Defendant Austin, Justin Keith

Change Assigned Judge: Bind Over
07/23/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Arraignment 08/12/2015 OJ: 30 PM)
07/23/2015

Order for Commitment
Party: Defendant Austin, Justin Keith

Commitment
07/23/2015

Miscellaneous
Party: Defendant Austin, Justin Keith

Magistrate Minutes & Notice ofHearing
07/23/2015

Preliminary Hearing (8:30 AM) (Judicial Officer: Cawthon, James S.)

07/24/2015

Information Filed
Party: Defendant Austin, Justin Keith

Information
07/27/2015

Prosecutor Assigned
Party: Defendant Austin, Justin Keith
Prosecutor assigned Kai E. Wittwer

08/06/2015

Motion
Party: Defendant Austin, Justin Keith

Motion for Preliminary Hearing Transcript
08/12/2015

Order
Party: Defendant Austin, Justin Keith

Order for Preliminary Hearing Transcript
08/12/2015

DC Arraignment: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith

Hearing result for Arraignment scheduled on 08/12/2015 01:30 PM: District Court
Arraignment- Court Reporter:Nicole Julson
Number ofPages: less than 50
08/12/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Jury Trial 11/16/2015 09:00 AM) 3d
08/12/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Motion to Suppress 10/07/2015 10:30 AM)
08/12/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Pretrial Conference 11/04/2015 02:30 PM)
08/12/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Status Conference 10/26/2015 02:30 PM)
08/12/2015

Order
Party: Defendant Austin, Justin Keith

Order Governing Further Criminal Proceedings and Notice a/Trial Setting
08/12/2015

Arraignment (1:30 PM) (Judicial Officer: Copsey, Cheri C.)
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
08/12/2015

Plea
I. Driving Under the Influence-(Third or Subsequent Offense)
Not Guilty
TCN: ll 10207364 :

08/13/2015

Order
Party: Defendant Austin, Justin Keith

Amended Order Governing Further Criminal Proceedings and Notice o/Trial Setting
08/13/2015

Hearing Vacated
Party: Defendant Austin, Justin Keith

Hearing result/or Status Conference scheduled on 10/26/2015 02:30 PM· Hearing Vacated
08/13/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Status Conference 10/28/2015 02:30 PM)
08/18/2015

Notice of Preparation of Transcript
Party: Defendant Austin, Justin Keith

Notice ofPreparation ofPreliminary Hearing Transcript
08/25/2015

Motion to Disqualify
Party: Defendant Austin, Justin Keith

Motion/or Disqualification ofAlternate Judge
08/26/2015

Order
Party: Defendant Austin, Justin Keith

Order For Disqualification ofAlternate Judge
08/27/2015

Request for Discovery
Party: Defendant Austin, Justin Keith

State/City Request for Discovery
09/03/2015

Transcript Filed
Party: Defendant Austin, Justin Keith

Transcript Filed
09/09/2015

Motion
Party: Defendant Austin, Justin Keith

Motion to Suppress Evidence
09/15/2015

Response to Request for Discovery
Party: Defendant Austin, Justin Keith

State/City Response to Discovery
09/22/2015

Response to Request for Discovery
Party: Defendant Austin, Justin Keith

State/City Response to Discovery! Addendum
09/25/2015

Hearing Vacated
Party: Defendant Austin, Justin Keith

Hearing result for Motion to Suppress scheduled on 10/07/2015 10: 30 AM· Hearing Vacated
09/25/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Status 09/30/2015 01: 30 PM) reset suppression hrg
09/28/2015

Memorandum
Party: Defendant Austin, Justin Keith

000006
PAGE 5 OF 12

Printed on 10/12/2016 at 1:46 PM

ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
Memorandum in Support ofMotion to Suppress Evidence
09/28/2015

Affidavit in Support of Motion
Party: Defendant Austin, Justin Keith

Affidavit In Support OfMotion to Suppress
09/28/2015

Motion
Party: Defendant Austin, Justin Keith

States Motion in Limine
09/28/2015

Memorandum
Party: Defendant Austin, Justin Keith
States Memorandum i nSupport ofMotion in Limine

09/28/2015

Response to Request for Discovery
Party: Defendant Austin, Justin Keith

State/City R_esponse to Discovery I Second Adendum
09/29/2015

Brief Filed
Party: Defendant Austin, Justin Keith

State's Brief in Opposition to Defendant's Motion to Suppress
09/30/2015

DC Hearing Held: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith

Hearing result for Status scheduled on 09/30/2015 01:30 PM: District Court Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: reset suppression hrg less than 50
09/30/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Hearing Scheduled 10/14/2015 10:30 AM) Mo/Suppress; Mo!ln Limine
09/30/2015

Status Conference (1 :30 PM) (Judicial Officer: Copsey, Cheri C.)

reset suppression hrg Hearing result for Status scheduled on 09/30/2015 01:30 PM· District
Court Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated:
10/07/2015

CANCELED Motion to Suppress (10:30 AM) (Judicial Officer: Copsey, Cheri C.)
Vacated

10/14/2015

DC Hearing Held: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith

Hearing result for Hearing Scheduled scheduled on 10/14/2015 10: 30 AM: District Court
Hearing Held MO/SUPPRESS DENIED
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: Mo/Suppress; Mo!ln Limine less than
50
10/14/2015

Hearing Scheduled (10:30 AM) (Judicial Officer: Copsey, Cheri C.)

Mo/Suppress; Mo/In Limine Hearing result for Hearing Scheduled scheduled on 10/14/2015
10: 30 AM· District Court Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated:
10/15/2015

Findings of Fact and Conclusions of Law
Party: Defendant Austin, Justin Keith

Findings OfFact, Conclusions Of Law and Order Denying Motion to Suppress Evidence
10/23/2015

Change Assigned Judge: Administrative
Party: Defendant Austin, Justin Keith

Judge Change: Administrative
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
10/23/2015

Transcript Filed
Party: Defendant Austin, Justin Keith

Notice Of Reassignment to Michael Reardon
10/26/2015

CANCELED Status Conference (2:30 PM) (Judicial Officer: Copsey, Cheri C.)
Vacated

10/28/2015

DC Hearing Held: Court Reporter: # of Pages:
Party: Defendant Austin, Justin Keith

Hearing result/or Status Conference scheduled on 10/28/2015 02:30 PM: District Court
Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: less than 50
10/28/2015

Status Conference (2:30 PM) (Judicial Officer: Reardon, Michael J.)

10/29/2015

Motion to Continue
Party: Defendant Austin, Justin Keith

Motion To Continue Jury Trial
11/04/2015

DC Hearing Held: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith

Hearing result/or Pretrial Conference scheduled on 11/04/2015 02:30 PM: District Court
Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: less than 50
11/04/2015

Order
Party: Defendant Austin, Justin Keith

Amended Order Governing Further Criminal Proceedings and Notice o/Trial Setting
11/04/2015

Pre-trial Conference (2:30 PM) (Judicial Officer: Reardon, Michael J.)

11/05/2015

Continued
Party: Defendant Austin, Justin Keith

Continued (Jury Trial 02/08/2016 09:00 AM) 3d
11/05/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Pretrial Conference 01/20/2016 02:30 PM)
11/05/2015

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Status Conference 01/13/2016 02:30 PM)
01/08/2016

Response to Request for Discovery

Defendant's Response to Discovery to Court
01/08/2016

Response to Request for Discovery

- Defendant's
01/12/2016

Request for Discovery
Party: Defendant Austin, Justin Keith

State/City Request for Discovery I Specific
01/12/2016

Response to Request for Discovery
Party: Defendant Austin, Justin Keith

State/City Response to Discovery I Third Addendum
01/13/2016

DC Hearing Held: Court Reporter:# of Pages:
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
Party: Defendant Austin, Justin Keith

Hearing result for Status Conference scheduled on 01/13/2016 02:30 PM· District Court
Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: less than 50
01/13/2016

Status Conference (2:30 PM) (Judicial Officer: Reardon, Michael J.)

01/20/2016

DC Hearing Held: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith

Hearing result for Pretrial Conference scheduled on 01/20/2016 02:30 PM: District Court
Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: less than 50
01/20/2016

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Pretrial Conference 02/03/2016 03:00 PM)
01/20/2016

Pre-trial Conference (2:30 PM) (Judicial Officer: Reardon, Michael J.)

01/25/2016

Response to Request for Discovery
Party: Defendant Austin, Justin Keith

Defendant's Response to Discovery/ Second
02/03/2016

DC Hearing Held: Court Reporter: # of Pages:
Party: Defendant Austin, Justin Keith

Hearing result for Pretrial Conference scheduled on 02/03/2016 03:00 PM· District Court
Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: less than 50
02/03/2016

Hearing Vacated
Party: Defendant Austin, Justin Keith

Hearing result for Jury Trial scheduled on 02/08/2016 09:00 AM: Hearing Vacated 3d
02/03/2016

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Jury Trial 03/14/2016 09:00 AM) 3d
02/03/2016

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Pretrial Conference 03/09/2016 03:00 PM)
02/03/2016

Pre-trial Conference (3:00 PM) (Judicial Officer: Reardon, Michael J.)

02/08/2016

CANCELED Jury Trial (9:00 AM) (Judicial Officer: Reardon, Michael J.)
Vacated
3d Hearing result for Jury Trial scheduled on 02/08/2016 09:00 AM· Hearing Vacated

02/19/2016

Motion
Party: Defendant Austin, Justin Keith

State's Second Motion in Limine
02/19/2016

Notice of Hearing
Party: Defendant Austin, Justin Keith

Notice OfHearing (3/9 @3p)
02/19/2016

Memorandum
Party: Defendant Austin, Justin Keith

Memorandum in Support of State's Second Motion in Limine
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
03/08/2016

Objection
Party: Defendant Austin, Justin Keith

Objection to State's Second Motion In Limine
03/09/2016

DC Hearing Held: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith

Hearing result for Pretrial Conference scheduled on 03/09/2016 03:00 PM· District Court
Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: less than 50
03/09/2016

Pre-trial Conference (3:00 PM) (Judicial Officer: Reardon, Michael J.)

03/11/2016

Response to Request for Discovery
Party: Defendant Austin, Justin Keith

State/City Response to Discovery/ Fourth Addendum
03/14/2016

Jury Trial Started
Party: Defendant Austin, Justin Keith

Hearing result for Jury Trial scheduled on 03/14/2016 09:00 AM· Jury Trial Started 3d
03/14/2016

DC Hearing Held: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith

Hearing result for Jury Trial scheduled on 03/14/2016 09:00 AM- District Court Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: 3d less than 250
03/14/2016

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Jury Trial 03/15/2016 09:00 AM) Day 2
03/14/2016

Jury Trial (9:00 AM) (Judicial Officer: Reardon, Michael J.)

3d Hearing result for Jury Trial scheduled on 03/14/2016 09:00 AM· Jury Trial Started
03/15/2016

DC Hearing Held: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith

Hearing result for Jury Trial scheduled on 03/15/2016 09:00 AM: District Court Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: Day 2 less than 400
03/15/2016

Found Guilty after Trial
Party: Defendant Austin, Justin Keith

Found Guilty After Trial
03/15/2016

Hearing Scheduled
Party: Defendant Austin, Justin Keith

Hearing Scheduled (Hearing Scheduled 03/17/2016 10:00 AM)
03/15/2016

Jury Instructions
Party: Defendant Austin, Justin Keith

Jury Instructions
03/15/2016

Verdict fonn
Party: Defendant Austin, Justin Keith

Verdict Form
03/15/2016

Jury Trial (9:00 AM) (Judicial Officer: Reardon, Michael J.)

Day 2 Hearing result for Jury Trial scheduled on 03/15/2016 09:00 AM: District Court
Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated:
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
03/17/2016

DC Hearing Held: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith
Hearing result for Hearing Scheduled scheduled on 03/17/201610:00 AM· District Court
Hearing Held
Court Reporter: Fran Casey
Number of Transcript Pages for this hearing estimated: less than 50

03/17/2016

Hearing Scheduled
Party: Defendant Austin, Justin Keith
Hearing Scheduled (Sentencing 05/11/2016 09:00 AM)

03/17/2016

Hearing Scheduled (10:00 AM) (Judicial Officer: Reardon, Michael J.)

05/11/2016

DC Hearing Held: Court Reporter:# of Pages:
Party: Defendant Austin, Justin Keith
Hearing result for Sentencing scheduled on 05/11/2016 09:00 AM· District Court Hearing
Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: less than 50

05/11/2016

Finding of Guilty
Party: Defendant Austin, Justin Keith
Finding of Guilty (118-8004 {F} Driving Under the lnfluence-(Third or Subsequent Offense))

05/11/2016

Order Suspending Driving Privileges (docl5)
Party: Defendant Austin, Justin Keith
Order Suspending Drivers License Driver License 1 Years

05/11/2016

Sentenced to Jail or Detention
Party: Defendant Austin, Justin Keith
Sentenced to Jail or Detention (118-8004 {F} Driving Under the lnfluence-(Third or
Subsequent Offense)) Confinement terms: Jail: 90 days. Suspended jail: 60 days. Credited
time: 1 day. Discretionary: 60 days.

05/11/2016

Probation Ordered
Party: Defendant Austin, Justin Keith
Probation Ordered (118-8004 {F} Driving Under the lnfluence-(Third or Subsequent Offense))
Probation term: 7 years Omonths Odays. (Felony Probation & Parole)

05/11/2016

Status Changed
Party: Defendant Austin, Justin Keith
STATUS CHANGED: closed pending clerk action

05/11/2016

Sentenced to Pay Fine
Party: Defendant Austin, Justin Keith
Sentenced To Pay Fine 2040.50 charge: 118-8004 {F} Driving Under the Jnfluence-(Third or
Subsequent Offense)

05/11/2016

Sentencing (9:00 AM) (Judicial Officer: Reardon, Michael J.)

05/11/2016

Disposition

I. Driving Under the Influence-(Third or Subsequent Offense)
Guilty
TCN: 1110207364 :

05/11/2016

Sentence (Judicial Officer: Reardon, Michael J.)

1. Driving Under the Influence-{Third or Subsequent Offense)
Felony Sentence
Confinement
Type: County Jail
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR-MD-2015-5045
Facility: Ada County Jail
Term: 90 Days
Suspended: 60 Days
Discretionary: 60 Days
Effective Date: 05/11/2016
Credit Term: 1 Day
Comment: 2d forthwith w/o options; 27d arranged through probation officer
License Suspension
Type: Driver's License
Duration: 1 Year
Begin upon release of incarceration
Suspension Date: 05/11/2016
Consecutive to any current suspension
Condition - Adult:
1. Conversion Probation Court Orders/Conditions, 7Y OM OD, 05/11/2016 05/11/2023, Active 05/11/2016
05/13/2016

Order
Party: Defendant Austin, Justin Keith
Order Withholding Judgment and Order ofProbation

06/15/2016

Notice of Appeal
Party: Defendant Austin, Justin Keith
NOTICE OF APPEAL

06/15/2016

Appeal Filed in Supreme Court
Party: Defendant Austin, Justin Keith
Appealed To The Supreme Court

06/16/2016

Order
Party: Defendant Austin, Justin Keith
Order Appointing State Appellate Public Defender on Direct Appeal

06/30/2016

Order
Party: Defendant Austin, Justin Keith
Order to Allow Substitution of Copy For Original

06/30/2016

Transcript Filed
Party: Defendant Austin, Justin Keith
Replacement Copy ofPreliminary Transcript Filed

07/05/2016

Hearing Scheduled
Party: Defendant Austin, Justin Keith
Hearing Scheduled (Review 07/20/2016 09:00 AM)

07/05/2016

Miscellaneous
Party: Defendant Austin, Justin Keith
Notice ofHearing (07/20/16 @9am)

07/20/2016

DC Hearing Held: Court Reporter: # of Pages:
Party: Defendant Austin, Justin Keith
Hearing result/or Review scheduled on 07/20/2016 09:00 AM: District Court Hearing Held
Court Reporter: Kim Madsen
Number of Transcript Pages for this hearing estimated: less than 50

07/20/2016

Review Hearing (9:00 AM) (Judicial Officer: Reardon, Michael J.)

07/22/2016

Order
Party: Defendant Austin, Justin Keith
Order Clarifying Conditions ofProbation

08/30/2016

~ Amended Notice of Appeal
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE
10/12/2016

No. CR-MD-2015-5045

Notice
ofTranscript Lodged (2) - Supreme Court No. 44276

DATE

FINANCIAL INFORMATION

Defendant Austin, Justin Keith
Total Charges
Total Payments and Credits

2,042.50
50.00

Balance Due as of 10/12/2016

1,992.50
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c::,

::,

Sife'1ft> - I IV CU5 "fiJ i> Y

(/)

,20/6

"2
C

Q)

0

NOTICE:

side of your copy for PENALTY and COMPLIANCE instructions.

COURT COPY VIOLATION #1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION
PROBABLE CAUSE FORM
STATE OF IDAHO

vs

:fi&n

CASE NO. --,-;.~~~__...,.J:::::....;.....;:"""--

(]um

fr__f_...,_.crnsI
__

PROSECUTOR_..........

...__p;_ _

COMPLAINING WITNESS _ _ _ _ _ _ __
INTOX
JUDGE

0
0
0
0
0
0
0
0
0
0
0

STATUS

BERECZ
BIETER
CAWTHON
COMSTOCK
ELLIS
FORTIER
GARDUNIA
HARRIGFELD
HAWLEY
HICKS
KIBODEAUX

$tsTATE SWORN
)':l,cFOUND _ _ _ _ _ _ __

EILER
0 McDANIEL
0 MINDER
0 OTHS

0
0
0
0
0

0 COMPLAINT SIGNED
0 AMENDED COMPLAINT SIGNED
0 AFFIDAVIT SIGNED
0. JUDICIAL NOTICE TAKEN
0 NO PC FOUND._ _ _ _ _ __

REARDON
SCHMIDT

0
0
0
0

STECKEL
SWAIN
WATKINS

a _________

EXONERATEBOND _ _ _ _ __
SUMMONS
. TO BE ISSUED
WARRANT ISSUED
BOND SET $_ _ _ _ _ _ __

0 NOCONTACT

a -----------

DR# _ _ _ _ _ _ _ _ __

0 DISMISS CASE
0 INCUSTODY
COMMENTS

0 AGENTS WARRANT _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
0 RULES(B)._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
0 FUGITIVE._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
[] MOTION & ORDER TO CONSOLIDATE

PROBABLE CAUSE FORM

y

IMX (Hr

t-fI18/15

[REV9/13)

000015

DR# 2015-3371

IN THE COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)

Plaintiff,

)
)
)

vs.

AUSTIN, JUSTIN K
Defendant.
DOB
S SN
DL#

---

-NV

STATE

State of Idaho

PROBABLE CAUSE AFFIDAVIT IN
SUPPORT OF ARREST AND/OR
REFUSAL TO TAKE TEST

)
)
)
)
)
)

)
ss.
)

County of Ada

I, RICHARDSON, JOSEPH , the undersigned, being first duly sworn on oath, deposes and says that:
1. I am a peace officer employed by the Ada County.
2. The defendant was arrested on

I.

at

1:08 AM

hours for the crimes of:

DRIVING UNDER THE INFLUENCE(SECOND OFFENSE)
Overland / Locust Grove
, Meridian, Idaho.
------------AUSTIN, JUSTIN K

3. Location of Occurrence:
4. Identified the defendant as

D

4/5/2015

State ID Card

~ Driver's License

D

Verbal by defendant

D

'by:

Other

Witness

identified defendant.
-----------------5. The crime(s) was committed in my presence. ~ Yes D No If no, information was supplied to me by:
(witness)

VEHICLE INFO:

GRY

Color

Year

2003

Make

GCHLL
License No.
----------------(DUI): Actual physical control established by:

Model
6.

~ Observation by affiant

D
D

D

Jeep

-State

ID

Observation by Officer:

Admission of defendant to:

D Other:
------------Two or more convictions in the last ten years?
~ Yes D No D Felony
Statement of Witness

D

Misdemeanor
7. I believe there is probable cause that the defendant committed such crime(s) because of the
following facts:

000016

(Note: You must include the source of all information that you provide below. Include both what you observed and what you
learned from someone else, identifying that person.)

PROBABLE CAUSE OF THE STOP AND ARREST:
On 4/5/15, around 0025 hours, I conducted a traffic stop on a grey 2003 Jeep Grand Cherokee (1A3224E)
at the intersection of Overland Road and Locust Grove Road in Meridian, ID. for an improper lane change
and failure to use tum signal. I saw the silver Jeep tum left onto Overland Road and cross all three lanes
without using their tum signal and continue traveling westbound in the far right lane. After initiating a
traffic stop on the vehicle, I met and spoke with the driver, Justin Austin. Justin had a strong odor of
alcoholic beverages emitting from his breath/person. Justin had slurred speech with bloodshot glassy eyes.
Justin admitted to consuming 2 shots of liquor and one glass of beer at "Harry's" bar before driving. Justin
agreed to cooperate in the Standardized Field Sobriety Tests (SFSTs). Justin failed the SFSTs. Justin
agreed to provide two breath samples for the Lifeloc (SN: 90205846). The 15-minute observation period
began at 0042 hours. Justin's mouth was checked and free of foreign objects. Justin was instructed not to
burp, belch or vomit. The ALS Audio recording was played and Justin was provided a Notice of
Suspension Form to follow along. At 0057 hours, Justin provided a breath sample of .085 and then a
second sample .086. I arrested Justin and transported him to the Ada County Jail. I later called Ada
County Records and they advised me Justin was convicted on a previous DUI in Nevada in 2009. I
booked Justin in for DUI 2nd with no further incident.

Standardized Field Sobriety Test - Meets Decision Points?
Yes
D No
Gaze Nystagmus ~ Yes
D
Yes
D No
Walk and Tum
~ Yes
D
Yes
D No
One Leg Stand
~ Yes
D
Yes
D No
Crash Involved
D Yes ~
Yes
D No
Injury
D Yes ~

DUINOTES
Odor of alcoholic beverage
Admitted drinking alcoholic beverage
Slurred Speech
Impaired Memory
Glassy/Bloodshot eyes
Other:

Drugs Suspected
Urine Collected

D Yes
D Yes

~
~
~
~
~

~ No

Drug Recognition Evaluation performed
Blood Collected

~ No

No
No
No
No
No

D Yes ~ No
D Yes~ No

Reason drugs are suspected
Prior to being offered the test, the defendant was substantially informed of the consequences of refusal and
failure of the test as required by Section 18-8002 and 18-8002A, Idaho Code.
Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The test(s) was/were
peformed in compliance with Sections 18-8003 and 18-8004(4), Idaho Code and the standards and methods
adopted by the Idaho State Police.
Breath BrAC

.085/.086

by: LifeLoc FC-20 Other

Name of person administering the breath test J.
RICHARDSON
(4982)

D

Date certification expires: 05/15/2016

Defendant refused the test as follows:

000017

•
I, RICHARDSON, JOSEPH, the undersigned declare and state:
"I declare under penalty of perjury pursuant to the law of the State of Idaho that the information contained
in this document and attached reports and documents that may be included herein is true and correct to the

best of my information and belier'
Dated:

---:..tj_-_~_-_/~_~_ _ Signed:

-t--/

;'.52 ~/2_ ~fl)b

000018

ro.......-;()__:;:-, ,-,~, -........7.?IL:-,,c~D - - - --

•

1~

COUNTY :ERIFFS OFFICE

ti.M.

QSO

P.M _ _ _ __

APR O8 2015
CHRISfflpti8iilr1e~RtMriffierk
By-6:reffiA¥-MceeRMAeKDEPUTY

Pretrial Risk Assessment
Judicial Report

Mb-- \ SJ 5 o~ ~

Report Date: 04/07/2015

lnm~te Number:!j 062065
DOB

Residence:

Employment:

Gender: M

1805 E. OVERLAND RD APT 4024
MERIDIAN, ID 83641

JAKERS

Charges:

Arrest Date: 04/05/2015
Arrest Agency: Ada County Sheriff

18-8005-4 {M} DRIVING UNDER THE INFLUENCE (SECOND
OFFENSE)

Supervision Level

Enhanced Conditions

Alcohol Monitoring
D Drug Monitoring
DGPS

D Administrative
D Basic

[8]

Enhanced
D Intensive

[8]

Summary
The Defendant has a criminal history to include: DUI (7/09) and Battery DV (1/06) . The Defendant self-disclosed that he has been
living at his current residence for 4 months and he is currently working at Jakers. The PSU was unable to verify his address or
employment due to no contact information provided.

ASSESSMENT RESULTS

FACTORS CONSIDERED

NO= 0 POINT

VERIFIED

YES+ 1 POINT

Most serious charge i~ a FELONY
"'"_........__ __ _ _ _ __...........___.X
..-. _,,________,_ _.
Has other pending charges
X
n:iasl!;JgrJo:li1Jalhistory1Ji:..:.~
Has 2 or more FT.A's (2 or more = 2 points)
X
Has 2
ore violent
victions · rr
: - .

"co

or

Has lived at current residence less than a y1..,e....
a_
r
Has been unemi:2loyed within the last 2 years
Has a history of drug abuse

y
y

-y

- ~-r-____x______~p-:::-----·------·_,.,..X

--·-·--~
-·---~
.N
N

y

X

COMPLETED BY: L. PETERSON #5180

,,"

"

0-1 = Low Risk

"

PRETRIAL RISK ASSESSMENT LEGEND

I2 = Below Average

I 3 = Average

I 4 = Above Average

See SMART Praxis

5-9 = High Risk
Not recommended

Page 1 of 1
Printed - 04/08/2015 8:34:33 am

000019Printed by - S05180

IN THE DISTRICT COYii OF THE FOURTH JUD~L DISTRICT OF THE
STATE OF l~O, IN AND J;OR THE Cc9TY OF ADA.
r ""·

THE STATE OF IDAHO,
Plaintiff,
vs.

2i fi' I

,.,~~M·----··

NOTICE OF COURT DATE
AND
APR
BOND RECEIPT
IP

o~

AUSTIN JUSTIN KEITH
Defendant

/

NO.-,~':J::ii,:.,--m,;:r----A.M.

2015

CHRISTOPHER D. RICH Cl k
By MARSHA ROBINSON er ·
DEPUTY

YOU ARE HEREBY NOTIFIED that you must appear in Court
on 08 April 2015 at 10:30AM hrs, at the:

Ada County Courthouse
200 West Front Street
Boise, 83702

If you have been arrested for a Citation, This Notice of Court Date Supersedes any other Court
Date for this case. If you have been given a date by the court you must keep those appearances,
failing to do so will cause a warrant for arrest and forfeiture of bond.
You are further notified that if you fail to appear as specified herein, your bond
will be forfeited and a Warrant of Arrest will be issued against you.
If you are on supervised probation, you must notify your probation officer of your arrest within 24 hours
or one business day.

BOND RECEIPT No: 1350154
Charge:

18-8005-4 {M} DRIVING UNDER THE INFLUENCE (SECOND OFFENSE)

Bond Amount: $

1,000.00

Case#
Bond#

AC5-7518061

Bond Type:

Surety

Warrant#:
Agency:

Aladdin/Anytime

Insurance:

American Contractors Indemnity Company

Bondsman:

BARRERA BENJAMIN

Address:

80 N. Cole Rd
Boise, ID

_ f"\

5iv

83704

This is to certify that I have received a copy of this NOTICE TO APPEAR.
I understand that I am being released on the conditions of posting bail and
my promise to appear in the court at the time, date, and place escribed in this notice.

DATED: 4/5/2015

DEFENDANT

Printed - Sunday, April 5, 2015 by: S05332
\\countyb\DFSSHARE\INSTALLS\lnHouse\Crystal\Analyst4\Sheriff\SHF BondOutReceipt.rpt - Modified: 04/04/2014
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NO.------:F:;:--IL;:;:ED:------

•

•

A.Mt-T~oloct"-P.M.----

IN THE DISTRICT ~RT OF THE FOURTH JUDICIAL DlSTRIC
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADbmisTOPHER D. RICH, Clerk
~ KEELEY CHENEY

STATE OF IDAHO,

)

~GISTRATE MINUTES/ NOTICE OF0 HEARING

)
)

Plaintiff,

~

~

vs.

~

)

)
)

Defendant.

E-TRIAL MEMORANDUM

Case Number:
Event Date:

M015- S)L{S
4-/J?/ \6 DA:( (kr

~

Judge:

Case Called: /

f<.e . ,

Clerk:

~

C/3103

D In Chambers

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _) D I n t e r p r e t e r : - - - - - - - - - - - - - - - -

)&AC D sc DEAD Gc O Mc ~S~,~~~~~C..l..---::;;;;!~!±f~t[..-==-~~~~~:e._..~-----Defendant: ~resent D Not Present D In Custody

D Waived Attorney

d forfeited/ROR revoke;d-==.irai~:::;;;;;;:;;~::;

D Defendant failed to a

uilty / Admit D Written Guilty Plea

~Advised Right

ID Aj#d...
NOTICE OF HEARING

D Sentencing o n - - - - - - - - - - - - - at _ _ _ _ am/pm w/ Judge _ _ _ _ _ __
D Court Trial Conference on _ _ _ _ _ _ _ _ _ at _ _ _ _ am/pm w/ Judge _ _ _ _ _ __
D

~J's

Court Trial on _ _ _ _ _ _ _ _ _ _ _ _ _ at _ _ _ _ _ am/pm w/ Judge _ _ _ _ _ __

~Pre-Trial Conference on
YJury Trial on

at

{g~

9LiE,

at

?{5

~ m w/ Judge

~

~/pm w/ Judge _ _ _ _ __

D
~ontact the Ada County Public Defender, 200 W. Front St., Rm. 1107, Boise, ID 83702, teleph
You must appear as scheduled above. Failure to do so will result in a warrant being issuEkt..!2!:~YwP~15i
default judgment may be entered if you are charged with an infraction.
ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702
I hereby certify that copies of this notice were served as follows:
Defendant:

Hand Delivered

~

Via Counsel D

D

Defense Atty: Hand Delivered D

lntdept Mail

Prosecutor:

lntdept Mail D

Hand Delivered

~

. .. . . ·~-··- ~ ~ . '~,···· c:

7

.

-· ,•

Signature-. ... . ~ 4

.,
)

Magistrate Judge (for Pre-Trial Memorandum)
By: _ _ _ _. . 1 . - _ ~ ~ - - - - - - - - Deputy Clerk
~MAGISTRATE MINUTES/ NOTICE OF HEARING

DATED

~~~r:;000021
[REV 10-2013)

• :~t tr5l ~.1.._ __
l
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DIST~g~
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

APR O8 2015
D. RICH, Clerk
1~f<J~R
By KEELEY CHENEY
DEPUTY

STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN K AUSTIN,
Defendant.

Case No. CR-MD-2015-0005045
PRETRIAL RELEASE ORDER
D Amended
d[)

BOND$(01JO.

The above-named defendant has been ordered, as a condition of bond, to the following:
~ C S O Monitoring
OR D Unsupervised Conditions of Bond
~ Ada County Sheriff's Pretrial Services Unit (PSU)
Call by 9:00am next business day

(208) 577-3444
7180 Barrister, Boise ID 83704
Monday through Friday 8:00am to 4:00pm
Basic Conditions for ALL types of pretrial release:
IX! No new crimes
IX! Attend all court appearances
IX! No possession or consumption of illegal drugs; may only take medications as prescribed.

,dNo possession or consumption of alcohol or frequenting establishments where alcohol sales are
~ primary source of revenue (This condition also applies if alcohol monitoring is ordered)
D No violation of No Contact Order or contact with alleged victim(s) - - - - - - - D Other:------------

Conditions of ACSO Monitoring
•
Periodic reporting to the PSU as determined by Sheriff's Office Risk Assessment
•
Defendant must provide accurate information to the PSU
•
Notify PSU of any contact with Law Enforcement
•
Defendant must notify the PSU of any and all changes in contact information (address,
phone, employment, emergency contact information, etc.)
Alcohol Monitoring as determined post interview by the PSU to include urinalysis (U.A.},
ankle monitor (transdermal), or portable breath test
or Court determined: D UA D Ankle Monitor
D Portable Breath Test
D Ankle monitor required prior to release from custody
D Drug Monitoring via random urinalysis (UA)
D GPS
D GPS installation required prior to release from custody
Other GPS Restrictions: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
This Section for PSU Use Only
In-Custody: Y / N RLSD: - - - - IPRAI: Y / N Score:----Supervision Level: A B E
HR
Char e:

De~tldan

V

000022

Revised 12/11/2014

e

....§'Z?-<

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

A.M.-----P.M....:::::;....---

MAY O6 2015
CHRISTOPHER O. RICH, Clerk
Sy MAUAA OLSON
OIPUTV

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff

Case No. CR-MD-2015-0005045
REQUEST FOR DISCOVERY

vs.

JUSTIN K AUSTIN,
Defendant.

TO:

THE STATE OF IDAHO, Plaintiff, and to ADA COUNTY PROSECUTOR:
PLEASE TAKE NOTICE, that the undersigned, pursuant to ICR 16, requests discovery

and photocopies of the following information, evidence, and materials:
1) All unredacted material or information within the prosecutor's possession or
control, or which thereafter comes into his possession or control, which tends to
negate the guilt of the accused or tends to reduce the punishment thereof. ICR
16(a).
2) Any unredacted, relevant written or recorded statements made by the defendant,
or copies thereof, within the possession, custody or control of the state, the
existence of which· is known or is available to the prosecuting attorney by the
exercise of due diligence; and also the substance of any relevant, oral statement
made by the defendant whether before or after arrest to a peace officer,
prosecuting attorney or the prosecuting attorney's agent; and the recorded
testimony of the defendant before a grand jury which relates to the offense
charged.
3) Any unredacted, written or recorded statements of a co-defendant; and the
substance of any relevant oral statement made by a co-defendant whether before
or after arrest in response to interrogation by any person known by the codefendant to be a peace office or agent of the prosecuting attorney.
4) Any prior criminal record of the defendant and co-defendant, if any.
5) All unredacted documents and tangible objects as defined by ICR 16(b)(4) in the
possession or control of the prosecutor, which are material to the defense,
intended for use by the prosecutor or obtained from or belonging to the defendant
or co-defendant.

REQUEST FOR DISCOVERY, Page 1

000023

6) All reports o'1,hysical or mental examinations an' of scientific tests or
experiments within the possession, control, or knowledge of the prosecutor, the
existence of which is known or is available to the prosecutor by the exercise of
due diligence.
7) A written list of the names, addresses, records of prior felony convictions, and
written or recorded statements of all persons having knowledge of facts of the
case known to the prosecutor and his agents or any official involved in the
investigatory process of the case.
8) A written summary or report of any testimony that the state intends to introduce
pursuant to rules 702, 703, or 705 of the Idaho Rules of Evidence at trial or
hearing; including the witness' opinions, the facts and data for those opinions, and
the witness' qualifications.
9) All reports or memoranda made by police officers or investigators in connection
with the investigation or prosecution of the case, including what are commonly
referred to as "ticket notes."
10) Any writing or object that may be used to refresh the memory of all persons who
may be called as witnesses, pursuant to IRE 612.
11) Any and all audio and/or video recordings made by law enforcement officials
during the course of their investigation.
12) Any evidence, documents, or witnesses that the state discovers or could discover
with due diligence after complying with this request.
The undersigned further requests written compliance within 14 days of service of the
within instrument.
DATED, Wednesday, May 06, 2015.

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on Wednesday, May 06, 2015, I mailed a true and correct
copy of the within instrument to:
ADA COUNTY PROSECUTOR
Counsel for the State of Idaho

by placing said same in the Interdepartmental Mail.

REQUEST FOR DISCOVERY, Page 2
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N0.1-\7~/_ _ __

A.M.\\

~~,----~!.~Y 1 2 2015

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY O~Jf'O,:>Hf :~ :.1 °•Ct-t Clark

'

' "'~y ,.,;,.,;.;s,i,,.·:/· /· .,1,;.,1-iNSTON
t~s;>i1Tv

STATE OF IDAHO,
Plaintiff,
vs.

Case No. CR-MD-2015-0005045
DER

JUSTIN K AUSTIN,
Defendant.
The above-named defendant has been ordered, as a condition of bond, to the following:

D

ACSO Monitoring
OR ~ Unsupervised Conditions of Bond
Ada County Sheriff's Pretrial Services Unit (PSU)
Call by 9:00am next business day
(208) 577-3444
7180 Barrister, Boise ID 83704
L
Monday through Friday 8:00am to 4:00pm
J

J~CJ

k-

O

L
D

rK

Basic Conditions for ALL types of pretrial release:
J,,JQ
~ No new crimes
~ Attend all court appearances
.. /
~ No possession or consumption of illegal drugs; may only take medications as pres~d.

j)( No possession or consumption of alcohol or frequenting establishments where alcohol sales are
D
D

primary source of revenue (This condition also applies if alcohol monitoring is ordered)
No violation of No Contact Order or contact with alleged victim(s) - - - - - - - - -

Other:-----------Conditions of ACSO Monitoring
•
Periodic reporting to the PSU as determined by Sheriff's Office Risk Assessment
•
Defendant must provide accurate information to the PSU
•
Notify PSU of any contact with Law Enforcement
•
Defendant must notify the PSU of any and all changes in contact information (address,
phone, employment, emergency contact information, etc.)
D Alcohol Monitoring as determined post interview by the PSU to include urinalysis (U.A.),
ankle monitor (transdermal), or portable breath test
Q! Court determined: D UA D Ankle Monitor
D Portable Breath Test
D Ankle monitor required prior to release from custody
D Drug Monitoring via random urinalysis (UA)
D GPS
D GPS installation required prior to release from custody
Other GPS Restrictions: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
This Section for PSU Use Only
In-Custody: YIN RLSD: _ _ _ _ _
IPRAI: YIN Score: _ _ _ __
HR
Supervision Level: A B E
Char e:
Defendant is responsible for all associated costs for electronic monitoring or urinalysis fees at the time of testing.
Defendant will follow all pretrial program instructions given by PSU, unless self-monitoring. If Defendant fails to
comply with any of these terms, the PSU will promptly notify the Court of the alleged violations.
der Defendant to return to custody for any alle

Date

~d

s/fd/15

000025
Revised 12/11/2014

e

Steckel. .. Johnston 05/12/2015
Time
Speaker
10:44:13 AM!
10:45:28 AM /Coonts
:
10:46:03 AM fRoscheck

I

!
10:47:22 AM iJudge
!Steckel

5/12/2015

Note

•

1A-COURTROOM205

!Austin
/Requesting for Defendant to be placed on unsupervised
:PTRO
loefendant should remain on some sort of monitory. He has
/not violated PTRO. The date of this charge is 4/5/2015. It has
!been a short period of time.
•
fGrants Motion
!

1 of 1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

:. \\\\CJ
A\,

FIL~~----

MAY 1 2 2015

CHRISTOPHER D. RICH, Cierk

MAGISTRATE MINUTES/ NOTICE
D PRE-TRIAL MEMORANDUM

STATE OF IDAHO,
Plaintiff,

~'M~~NSTON

5-'c()LfS
D In Chambers

~j

Dlnt~r:

r_I\_'_________

~ ~ ~ - - - - - - - ~ / Privat~;;;;__
__

D PD Appointed D PD Denied D Waived Attorney
re-Trial Release Order

-------------------------- D

Release Defendant, This Case Only

NOTICE OF HEARING

D Sentencing on

_ _ _ _ _ _ _ _ _ _ _ _ at _ _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __

D Court Trial Conference on _ _ _ _ _ _ _ _ _ at _ _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __

_ _ _ _ _ _ _ _ _ on _ _ _ _ _ _ _ _ _ at _ _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __

D Contact the Ada County Public Defender, 200 W. Front St., Rm. 1107, Boise, ID 83702, telephone (208) 287-7400.
You must appear as scheduled above. Failure to do so will result in a warrant being issued for your arrest, or
default judgment may be entered if you are charged with an infraction.
ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702

I hereby certify that copies of this notice were served as follows:
Defendant:

Hand Delivered D

Via Counsel~

Defense Atty: Hand Delivered~

lntdept Mail D

Prose utor:

lntdept Mail D

Hand Delivered~

~~I fl

)'er?

Signatur

000027
MAGISTRATE MINUTES/ NOTICE OF HEARING

[REV 10-2013]

MAY 2 0 2015
CHRliTOt"H~R l'J. RICH1 Clerk

fly MfAlf<.ll!, ¢1>iAiS'f ~N$tN
OtPIJTV

JAN M. BENNETTS
Ada County Prosecuting Attorney
Sean P. Watson
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83 702
Telephone: (208) 287-7700
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE ST ATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.

_______________

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
DISCOVERY
RESPONSE TO COURT

COMES NOW, Sean P. Watson, Deputy Prosecuting Attorney, in and for the County of
Ada, State of Idaho, and informs the Court that the State has complied with the Defendant's Request
for Discovery.
RESPECTFULLY SUBMITTED this 'j.1)11" day of May, 2015.
JAN M. BENNETTS
Ada County Prosecuting Attorney

Sean P. Watson
Deputy Prosecuting Attorney

'V

DISCOVERY RESPONSE TO COURT (AUSTIN), Page 1
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NO.

hLLU

=

A.M.-----·M.--1c;:1::::=:=.,,_....-

MAY 2 0 20;5
CHRISTOPHER D. f·HCH, Clerk
By KATRINA CHRISTENSE!\1
Ol:P!JT\

JAN M. BENNETTS
Ada County Prosecuting Attorney
Sean P. Watson
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Id. 83 702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STA TE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.

________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
REQUEST FOR DISCOVERY

TO THE ABOVE NAMED DEFENDANT:

PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal

Rules, requests Discovery and inspection of the following:
(1) Documents and Tangible Objects:
Request is hereby made by the prosecution to inspect and copy or photograph books, papers,
documents, photographs, tangible objects or copies or portions thereof, which are within the
possession, custody or control of the defendant, and which the defendant intends to introduce in
evidence at trial.

"" <
~
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(2) Reports of Examinations and Tests:
The prosecution hereby requests the defendant to permit the State to inspect and copy or
photograph any results or reports of physical or mental examinations and of scientific tests or
experiments made in connection with this case, or copies thereof, within the possession or control of
the defendant, which the defendant intends to introduce in evidence at the trial, or which were
prepared by a witness whom the defendant intends to call at the trial when the results or reports
relate to testimony of the witness.
(3) Defense Witnesses:
The prosecution requests the defendant to furnish the State with a list of names and
addresses of witnesses the defendant intends to call at trial.
(4) Expert Witnesses:
The prosecution requests the defendant to provide a written summary or report of any
testimony that the defense intends to introduce pursuant to Idaho Criminal Rule 16(c)(4), including
the facts and data supporting the opinion and the witness's qualifications.
(5) Pursuant to Idaho Code Section 19-519, the State hereby requests that the defendant
state in writing within ten (10) days any specific place or places at which the defendant claims to
have been at the time of the alleged offense and the names and addresses of the witnesses upon
whom he intends to rely to establish such alibi.
DATED this ]el'-day of May, 2015.
JAN M. BENNETTS
Ada County Prosecuting Attorney

Sean P. Watson
Deputy Prosecuting Attorney

REQUEST FOR DISCOVERY (AUSTIN), Page 2

000030

e
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

()£) day of May, 2015, I caused to be served, a true

and correct copy of the foregoing document to: Mark Coonts, Ada County Public Defender, by
the method indicated below:

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

o

By depositing copies of the same in the Interdepartmental Mail.

'() By hand delivering copies of the same to defense counsel.
o

By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

REQUEST FOR DISCOVERY (AUSTIN), Page 3
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FILED

P.M, _ _ __

JUN 10 2015
DR# 15-003371

CHRISTOPHER D. RICH, Clerk
By CASSANDRA JOHNSTON
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kari L. Higbee
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.
__________

)
)
)
)
)
)
)
)
)

PERSONALLY APPEARED Before me this

Case No. CR-MD-2015-0005045
AMENDED
COMPLAINT
Austin's DOB
Austin's SSN:

/0

/'1

day of June 2015, Kari L. Higbee,

Deputy Prosecuting Attorney, in and for the County of Ada, State of Idaho, who, being first
duly sworn, complains and says: that JUSTIN KEITH AUSTIN, on or about the 5th day of
April, 2015, in the County of Ada, State of Idaho, did commit the crime of OPERATING A
MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL AND/OR
DRUGS (TWO OR MORE CONVICTIONS WITHIN TEN YEARS), FELONY, LC. § 188004, 8005(6) as follows:

AMENDED COMPLAINT (AUSTIN), Page 1
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•

That the Defendant, JUSTIN KEITH AUSTIN, on or about the 5th day of April,
2015, in the County of Ada, State of Idaho, did drive and/or was in actual physical control
of a motor vehicle, to-wit: a grey 2003 Jeep Grand Cherokee, on or at Overland and Locust
Grove, while under the influence of alcohol and/or drugs, or, in the alternative, did drive
and/or was in actual physical control of the above-described motor vehicle at the abovedescribed location, with an alcohol concentration of .08 or more, to-wit:

.085/.086 as

shown by an analysis of his breath, while having pled guilty to or having been found guilty
of at least two violations of LC. §18-8004, or of a substantially conforming foreign statute,
within the previous ten years.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State ofldaho.
JAN M. BENNETTS
Ada County Prosecutor

Kari L. Higbee
Deputy Prosecuting Attorney

./h

SUBSCRIBED AND Sworn to before me this/e' day of June 2015.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTftttCT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,

)

MAGISTRATE MINUTES /

)

D

-

J.M.-

JUN 1 0 20i5

'*Qi~~ HEARJNGk

PRE-TRIAL MEMORANDUM

ByCASSAND\-1fo.JOHNSTON

rrsdfs

)
)

)
)

)
)
)

)

D In Chambers

)

Defendant.

)

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _} D I n t e r p r e t e r : - - ~ - - - - - . . - - - - - - - - -

Ca

......__b
_______
PD Denied f\~~d f!!,g~Y

@,Privatl'a'.1'.ir_.....,,.._
__

D BCD EA D GC D M C ~

ra;;ndant:~esent D Not Present D In Custody

D

PD Appointed D

D Defendant failed to appear. Bond forfeited/ROR revoked. Bench Warrant issued. Bond $
N t Guilty D Guilty/ Admit

ritten

v~

uilty Plea D No Contact D Pre-Trial Release Order

-------------------------- D

Release Defendant, This Case Only

NOTICE OF HEARING

D Sentencing ori - - - - - - - - - - - - - a t _ _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __
D Court Trial Conference on _ _ _ _ _ _ _ _ _ at _ _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __
D Court Trial o n - - - - - - - - - - - - - - at _ _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __
D Pre-Trial Conference on _ _ _ _ _ _ _ _ _ _ at _ _ _ _ _ am/pm w/ Judge _ _ _ _ _ _ __

p ~-o\~:~~===-on-----,---,,~-I"'T""l-J-~--.--- at
am/pm w/ Judge _ _ _ _ __
~ 11 I
-I\ __d
at '.Dc:()@,wtJudg[!OJJ'1h)A)
D Contact the Ada County Public Defender, 200 W. Front St., Rm. 1107, Boise, ID 83702, telephone (208) 287-7400.
You must appear as scheduled above. Failure to do so will result in a warrant being issued for your arrest, or
default judgment may be entered if you are charged with an infraction.
ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 8._;.37_____

I hereby certify that copies of this notice were served as follows:
Defendant:

Hand Delivered D

Defense Atty: Hand Delivered
Hand Delivered

~

t£J

Via CounselCa:?
lntdept Mail D
lntdept Mail D

CH
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MAGISTRATE MINUTES/ NOTICE OF HEARING

[REV 10-2013]

•

ti

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

CHRISTOPHER D. RICH,

.:LERK'{!:!lf3TRICT COURT
Deputy

STATE OF IDAHO,

)
)
Plaintiff,

Jdia
{{
lfoshn.
________________
Defendant.

Defendant"

)
)
)
)
)

Present D Not Present D In Custody _ _ _ _ _ _ D PD Appointed D Waived Attorney

D Advised of Rights&_Waived Rights
~Bond $ /;

PRELIMINARY

)
)
)

{lfJ

D In Chambers D I n t e r p r e t e r - - - - - - - - - - - - - -

~rl-I@I Release Or~ D Motion for Bond Reduction Denied/ Granted _ _ __

D Amended Complaint Filed

D Complaint Amended by lnterlineation D Reading of Complaint Waived

~tate I Defense / Mutual R~uest for Continuance

{POfl Tif'IA.R.

Pe, UJ ~l'l'fi/

~~ Defense Objection / No _O~b~je~ct_io..;.n~t;.;o,.....;C;..;o--n--tin__u:...,:a_n--ce~'?',--------::=~~------~ase continued to

l-J:1- /5

D Defendant Waives Preliminary Hearing

at

g: 3<:'.)~pmtor_p---1yt-t---=-_ _____

D Hearing Held

D Commitment Signed

D Case Bound Over to Judge _ _ _ _ _ _ _ _ _ _ on _ _ _ _ _ _ _ _ at _ _ _ _ am/pm
D Case Dismissed after Preliminary Hearing / On State's Motion D Release Defendant, This Case Only

ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702
I
You must appear as scheduled above. Failure to do so will result in a warrant ein ·
d fQr your arrest.
I hereby certify that copies of this notice were served as follows:

~ Hand Delivered

D Via Counsel

Defense Atty: D Hand Delivered

D lntdept Mail

Prosecutor:

D lntdept Mail

Defendant:

By:

~and Delivered

ePD

Deputy Clerk

~ , PRELIMINARY HEARING NOTICE/ MINUTE SHEET

000035
[REV 1-2014]

Cawthon Ho 072315

Time
1 :33:57 PM j

•

I

Speaker

jAustin Justin K

Courtroom204

Note
CR-MD-2015-0005045

1

1 :34: 13 PM States Attorney fGuy

I

Botimer
1 :34: 15 PM fDefense
jAttorney
i
1 :34: 18 PM States Attorney [

l
:

i

1 :34:22 PM fstates Attorney [Calls SW# 1 Deputy Joe Richardson /Sworn

:

i

1 :35:12 PM tDefense
[Stipulates to officer training and experience for today's hearing
!Attorney
!only
1 :35: 18 PM States Attorney [DX SW # 1

1
:

:

................................................l .......................................................i...................................................................................................................................................................................................................

1:39:22 PM jDefense
jCX SW# 1
jAttorney
i
1:43:45 PM
[Nothing further witness steps down/Excused
.... 1°:43:.5i.PM !states Attorney !Moves to Admit SE #1 certified judgments from Nevada

1
!

1:44:43 PM fDefense
!Attorney
1:44:47 PM {Judge
.... 1°:44:.58 ..PM f
1:45:14PM!
1:45:29 PM !Judge

i
.i

i;

1:47:09 PM

7/23/2015

t

i

[No Objection

i

[so orders SE# Admitted
tsubmit
.
!submit
·
finds that the State has proved there is enough evidence to
iprovide probable cause to sign Commitment and bind case over
jto District Court with Judge Copsey on Aug. 12, 2015 @ 1:30
ipm for AR and further proceedings

!er
i

jEnd of Case

1 of 1
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JUL 2 3 2015
By CH~?p~ICH, Clerk
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Michael J. Guy
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.

______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
COMMITMENT
Defendant's DOB
Defendant's SSN:

THE ABOVE NAMED DEFENDANT, JUSTIN KEITH AUSTIN, having been
before this Court for a Preliminary Examination on the

C.

, 2015,
2 15,

(JOTOR

1J.-

day of

on a charge that the Defendant on or about the 5th day of April,

the County of Ada, State of Idaho, did commit the crime of OPERATING A
VEHICLE WHILE UNDER TIIE INFLUENCE OF ALCOHOL AND/OR

COMMITMENT (AUSTIN), Page 1
000037

•
DRUGS (TWO OR MORE CONVICTIONS WITHIN TEN YEARS), FELONY, LC. § 188004, 8005(6) as follows:
That the Defendant, JUSTIN KEITH AUSTIN, on or about the 5th day of April,
2015, in the County of Ada, State of Idaho, did drive and/or was in actual physical control
of a motor vehicle, to-wit: a grey 2003 Jeep Grand Cherokee, on or at Overland and Locust
Grove, while under the influence of alcohol and/or drugs, or, in the alternative, did drive
and/or was in actual physical control of the above-described motor vehicle at the abovedescribed location, with an alcohol concentration of .08 or more, to-wit: .085/.086 as shown
by an analysis of his breath, while having pled guilty to or having been found guilty of at
least two violations of LC. § 18-8004, or of a substantially conforming foreign statute, within
the previous ten years.
The Defendant having so appeared and having had/having waived preliminary
examination, the Court sitting as a Committing Magistrate finds that the offense charged as
set forth has been committed in Ada County, Idaho, and that there is sufficient cause to
believe that the Defendant is guilty of committing the offense as charged.
WHEREFORE, IT IS ORDERED that the Defendant be held to answer to the

District Court of the Fourth Judicial District of the State of Idaho, in and for the County of
Ada, to the charge herein set fort . Bail is set in the sum of$ _ _ _ _ _ _ _ _ __
DATED this

9

day of

, 2015.

COMMITMENT (AUSTIN), Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

CHRISTOPHER D. RICH,
CLERK OF THE DISTRICT COURT

BY

\)(_.u)~
Deputy

STATE OF IDAHO,
Plaintiff,

Ju~m
t<. QtdiO
________________
Defendant

)
)
)
)
)
)
)
)

)
)

PRELIMINARY HEARING NOTICE/ MINUTE SHEET

Case Number:
Case Called:

A{Ada

a

t1D-15-D'a'Yl5

OAuJ/raJ I 3 3'=> t

D Special

~

@)'rivate·~

Defendant: '*resent D Not Present D In Custody _ _ _ _ _ _ _ D PD Appointed D Waived Attorney
D Advised of Rights~Waived Rights

~Bond $ l tfiJ

D In Chambers D Interpreter _ _ _ _ _ _ _ _ _ _ _ _ __

~r~Trial Release Ord~D Motion for Bond Reduction Denied / Granted _ _ _ __

D Amended Complaint Filed

D Complaint Amended by lnterlineation D Reading of Complaint Waived

D State/ Defense/ Mutual Request for C o n t i n u a n c e - - - - - - - - - - - - - - - - - - - - D State I Defense Objection/ No Objection to C o n t i n u a n c e - - - - - - - - - - - - - - - D Case continued to _ _ _ _ _ _ _ _ _ at _ _ _ _ am/pm for _ _ _ _ _ _ _ _ _ _ _ __
D Defendant Waives Preliminary Hearing

11 Case Bound Over to Judge

)lHearing Held

a:;,os ~

on

~------~5___ at

I : 3i J am/~

D Case Dismissed after Preliminary Hearing / On State's Motion D Release Defendant, This Case Only

ADA COUNTY COURTHOUSE, 200 W. FRONT STREET, BOISE, ID 83702
You must appear as scheduled above. Failure to do so will result in a warra being issued for your arrest.

I hereby certify that copies of this notice were served as follows:

~Hand Delivered

D Via Counsel

Defense Atty: D Hand Delivered

D lntdept Mail

~ Hand Delivered

D lntdept Mail

Defendant:

Prosecutor:

By:\J('.~

Signature/.,,,,·~=,,<-....::,..~"""""'-_,,___ _= - " ' - - - - - - -

jJ)). ~

eputy Clerk

PRELIMINARY HEARING NOTICE/ MINUTE SHEET

000039
[REV 1-2014)

•

•

g

NO.
'""'
A.M. _ _ __,P,M__....__
__

JUL 24 2015
CHRISTOPHER D. RICH, Clerk
av MAU~A OLOON

JAN M. BENNETTS
Ada County Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

Dlll'U'fV

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.

JUSTIN KEITH AUSTIN,

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
INFORMATION
Defendant's DOB:
Defendant's SSN:

Defendant.
_______________

JAN M. BENNETTS, Prosecuting Attorney, in and for the County of Ada, State of

Idaho, who in the name and by the authority of the State, prosecutes in its behalf, comes
now into District Court of the County of Ada, and states that JUSTIN KEITH AUSTIN is
accused by this Information of the crime of OPERATING A MOTOR VEHICLE WHILE
UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS (TWO OR MORE
CONVICTIONS WITHIN TEN YEARS), FELONY, LC. §18-8004, 8005(6) which crime
was committed as follows:

INFORMATION (AUSTIN), Page 1
000040

•

•

That the Defendant, JUSTIN KEITH AUSTIN, on or about the 5th day of April,
2015, in the County of Ada, State of Idaho, did drive and/or was in actual physical control
of a motor vehicle, to-wit: a grey 2003 Jeep Grand Cherokee, on or at Overland and Locust
Grove, while under the influence of alcohol and/or drugs, or, in the alternative, did drive
and/or was in actual physical control of the above-described motor vehicle at the abovedescribed location, with an alcohol concentration of .08 or more, to-wit: .085/.086 as shown
by an analysis of his breath, while having pied guilty to or having been found guilty of at
least two violations of LC. § 18-8004, or of a substantially conforming foreign statute, within
the previous ten years.
All of which is contrary to the form, force and effect of the statute in such case and
against the peace and dignity of the State of Idaho.

rosecuting Attorney

INFORMATION (AUSTIN), Page 2
000041

Ada County Mugshot - Prosecutor's Office
I
User:

PRSEIBSA

Name: AUSTIN, JUSTIN KEITH
Case#: CR-MD-2015-0005045
LE Number: 1062065

DOB:

SSN

Height: 508

Drivers License Number:
Sex: M

Race: W

Weight: 175

Drivers License State:

Eye Color: BLU

Hair Color: BRO

Facial Hair:

Marks: FINGER(S), LEFT HAND
Scars:
Tattoos:

000042
Photo Taken: 2015-04-05 02: 10:03

Thursday, June 25, 2015

.RE\INST ALLS\InHouse\Crystal\Analyst4\Sheriff\SHF MugshotProsecutor.rr

•

NO

?P~----

•.,.:,

~w.~

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

AUG· 6 20\5

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2015-0005045
Plaintiff,
MOTION FOR PRELIMINARY
HEARING TRANSCRIPT

vs.
JUSTIN K. AUSTIN,
Defendant.

COMES NOW, JUSTIN K. AUSTIN, the defendant above-named, by and through him

counsel LANCE L. FUISTING, Ada County Public Defender's office, and moves this Court
pursuant to ICR 5.l(d) for an ORDER providing typewritten transcripts of the preliminary
hearing proceedings, which were held July 23, 2015 as they are essential and necessary for filing
pretrial motions. The defendant, being indigent, also requests that the transcripts be prepared at
the cost of Ada County, and as soon as possible.

DATED, this

,(1

day of August 2015.

L

LANCE L. FUISTING
Attorney for Defendant

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on t h i s ~ day of August 2015, I mailed (served) a true
and correct copy of the within instrument to the Ada County Transcript Coordinator:

MOTION FOR PRELIMINARY HEARING TRANSCRIPT

000043

•

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

RECEIVED

•

I()." .SffiRZl ,.,. """'·".:ILl:0

AUG -6 2015
NJA COUNTY COURT Cl.ERK

I

A . M . - - - -P.M. l, 1

AUG 12 2C~5
CHRISTOPHER D. RICH
By BETH MASER~:
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2015-0005045
Plaintiff,
ORDER FOR PRELIMINARY
HEARING TRANSCRIPT

vs.
JUSTIN K. AUSTIN,
Defendant.

For good cause appearing, this Court hereby grants the defendant's Motion for
Preliminary Hearing Transcript. Pursuant to ICR 5.l(d), a typewritten transcript of the
preliminary hearing held July 23, 2015 shall be prepared at the expense of Ada County, and as

~
~
SO ORDERED AND DATED, this I~ day of~, 7015.

soon as possible.

CHERlC~~
District Judge

ORDER FOR PRELIMINARY HEARING TRANSCRIPT

000044

\

COPSEY/ MASTERS/ c&wELL / JULSON 12 AUGUST 201.

Courtroom507

01 :43: 11 PM I
i JUSTIN AUSTIN CR MD 15 05045 ARRAIGNMENT
i
.J
...................._.._............... ..............._.....................;........................................._................................_...........................................................................................-...,,..._......................... .
01 :43:30 PMI
IPresent: Jim Vogt for the State, Lance Fuisting for the

_

. . . . . . _. . . .-,. . - . . .J.____. ________Jdefense, defendant on..bond..........................................................-.....................----..-.......
01 :43:34 PM! Defendnt !Read, understand English. Understood rights. True name.
.01. . . . .:43:53
-.. . . . . . . . .PM
.--.L
. . . . . . . . . . . . ..l.~~-1!!
. ~.~~--!:!~~-~~~. ~!.!~!.!!!~!..'!!~.~~~--..-·................._. _. ___. . _. ___. _. .
ICourt
!Advice of charge, maximum possible penalties.
......................- ..............._.i--·..···............_,..,...;......_.._..._,_,,............- ..........................-......................- .......- .............,...- ........_.............-.....................................................
01 :44:37 PM i Fuisting lHe'll plead Not Guilty. There's a suppression issue, want the
l
prehN-. \\ tf'.f''"'" tr-"-Y....~r,
'"t......................................................
.
...............- ................- ....·-+·--.............................
1I......................................................................
_...,......._.~
_............................................_,
01:45:13 PM!Court
I I've already signed that. 3d JT 11/16/15@9am; PTC 11/4/15
@ 2:30pm; SC 10/28/15 @ 2:30pm; close of discovery
i
i
10/12/15.
...........,____,,_____.......£...,_,______,,,,,,,____l,.,........_ ..........................- ..................................................--..- ......,_,_,,_,..,................_____,___,....- ..........................
01:47:38 PM ICourt
!Will set Mo/Suppress for 10/07/15@ 10:30am.
.
...- ......J...--·---·-·-·-·H'""'"""''"""""""'"''"'"'"'-!-"-"'"'"""'"'"'................................_ ............._...................................- .........._ ...._ ....,....,_,...........................,_........................
01:50:15 PM 1
i End of case
.

I

8/12/2015

I

1 of 1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)
Plaintiff,
)
)
)
vs.
)
)
)
Defendant.
----------== = = - - - -)
IT IS HEREBY ORDERED as follows:

Case No. CR- """"~

~rr~s~·, Of\ Uu.Y' ~~- ID f..30

Compliance date for discovery is set on or before

(2)

Status conference will be held on ~
defendant(s) must be personally present in court.

(4)

(5)

l ).__

DLt

CJ<.... :t::::•

----

--~....:.l--'-.J\----"'17_v_.___, 20

<9

& ,, UJ I~-

, 20 l "(

, 2012.._ at d~~b

l~"

Pretrial conference will be held on
defendant(s) must be personally present in court.

I ~at )

p.m. wherein

.{v p.m. wherein

Jury trial will be held on
i
, 201 ~ at _l__a.m. and shall be scheduled for
-3.,_. days. The order of the jury panel will be drawn by lot the afternoon before the day of trial in
chambers. Counsel may be present for the drawing of the names.

l(, j\pv

Notice is hereby given, pursuant to Rule 25(a)(6), l.C.R. that an alternate judge may be assigned to
preside over the trial of this case. The following is a list of potential alternate judges:
Hon.
Hon.
Hon.
Hon.

(6)

r

ORDER GOVERNING FURTHER
CRIMINAL PROCEEDINGS AND
NOTICE OF TRIAL SETTING

( I)

(3)

~D l[

lJ

G.D. Carey
Hon. W.H. Woodland
Hon. Dennis Goff
Hon. Ronald Wilper
Daniel C. Hurlbutt, Jr.
Hon. James Judd
Hon. Duff McKee
Hon. Renee Hoff
Michael McLaughlin
Hon. Gerald Schroeder Hon. Kathryn Sticklen
Darla Williamson
Hon. Gregory M. Culet Hon. James Morfitt
ALL SITTING FOURTH DISTRICT JUDGES

Defendant shall file all pretrial motions governed by Rule 12 of the Idaho Criminal Rules no
later than fourteen (14) days after the compliance date set for discovery or otherwise show
good cause, upon formal motion, why such time limits should be extended. All such motions
must be brought on for hearing within fourteen (14) days after filing or forty-eight (48) hours
before trial, whichever is earlier. All motions in limine shall be in writing and filed no later than
five (5) days prior to the pretrial conference. All Motions to Suppress Evidence must be
accompanied by a brief setting forth the factual basis and legal basis for the suppression of
evidence.

District Judge
cc: Hand delivered to Defendant and Counsel
ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS AND NOTICE OF TRIAL SETTING
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,

)
)
)
)
)

Plaintiff,
vs.

Case No. CR-

A""'
e1\d e c\
ORDER GOVERNING FURTHER

l

D'.,'hL, Av--,i,"

M~ ) S:: 50\} S:

CRIMINAL PROCEEDINGS AND
NOTICE OF TRIAL SETTING

Defendant.
)
----------~~~---ITISHEREBYORDEREDasfollows: ~~,rtt,~\c,V' t1t~fln~

"l. 0Cr. J..Ol S-@ /0.~0,tt~

l L t>l-t

, 20 L S- .
:2~ 30 p.m.

(I)

Compliance date for discovery is set on or before

(2)

Status conference will be held on
defendant(s) must be personally present in court.

(3)

{\__,._FJ_v_____, 20 S-at ,)_.-sD p.m. wherein
Pretrial conference will be held on
defendant(s) must be personally present in court.
.
~
.
,z!..
.Iyry trial will be held on }
y\ 1 V
, 20 s-;.ti_a.m. and shall be scheduled for
~days.The order of the jury panel will be drawn by lot the afternoon before the day of trial in
chambers. Counsel may be present for the drawing of the names.

(4)

(5)

).'l

, 20

_l-\__

lo

J~at

wherein

l

l

Notice is hereby given, pursuant to Rule 25(a)(6), I.C.R. that an alternate judge may be assigned to
preside over the trial of this case. The following is a list of potential alternate judges:
Hon.
Hon.
Hon.
Hon.

( 6)

DCt-

Hon. Ronald Wilper
Hon. Dennis Goff
G.D. Carey
Hon. W.H. Woodland
Hon. Renee Hoff
Daniel C. Hurlbutt, Jr.
Hon. James Judd
Hon. Duff McKee
Michael McLaughlin
Hon. Gerald Schroeder Hon. Kathryn Sticklen
Darla Williamson
Hon. Gregory M. Culet Hon. James Morfitt
ALL SITTING FOURTH DISTRICT JUDGES

Defendant shall file all pretrial motions governed by Rule 12 of the Idaho Criminal Rules no
later than fourteen (14) days after the compliance date set for discovery or otherwise show
good cause, upon formal motion, why such time limits should be extended. All such motions
must be brought on for hearing within fourteen (14) days after filing or forty-eight (48) hours
before trial, whichever is earlier. All motions in limine shall be in writing and filed no later than
five (5) days prior to the pretrial conference. All Motions to Suppress Evidence must be
accompanied by a brief setting forth the factual basis and legal basis for the suppression of
evidence.

~

J

~y

of--=~~-°1---·__ 20 JS.
~~

CHERI C. COPS~,.......---District Judge
cc: Hand delivered to Defendant and Counsel
ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS AND NOTICE OF TRIAL SETTING
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AUG 18 2015
CHRISTOPHER D. RICH, Clerk
By RAE ANN NIXON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN K. AUSTIN,
Defendant,

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CRMD-2015-0005045
NOTICE OF PREPARATION
OF PRELIMINARY HEARING
TRANSCRIPT

An Order for transcript was filed in the above-entitled matter on August 12, 2015, and a copy of
said Order was received by the Transcription Department on August 17, 2015. I certify the
estimated cost of preparation of the transcript to be:
Type of Hearing: Preliminary Hearing
Date of Hearing: July 23, 2015 Judge: James Cawthon
18 Pages x $3.25 = $58.50
In this case, the Ada County Public Defender's Office has agreed to pay for the cost of the transcript
fee upon completion of the transcript.
The Transcription Department will prepare the transcript and file it with the Clerk of the District
Court within thirty (30) days (or expedited days) from the date of this notice. The transcriber may
make application to the District Judge for an extension of time in which to prepare the transcript.

Date: August 18, 2015
Rae Ann Nixon
Transcript Coordinator

NOTICE OF PREPARATION OF TRANSCRIPT - Page 1
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•
CERTIFICATE OF MAILING

I certify that on August 18, 2015, a true and correct copy of the Notice of Preparation of Transcript
was forwarded to Defendant's attorney ofrecord, by first class mail, at:
Ada Co. Public Defender
200 W. Front St. Ste. 1107
Boise ID 83702
LANCE FUISTING
t

.

Rae Ann Nixon
Transcript Coordinator

NOTICE OF PREPARATION OF TRANSCRIPT-Page 2
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JAN M. BENNETTS
Ada County Prosecuting Attorney
Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STA TE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.
_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
MOTION FOR
DISQUALIFICATION OF
ALTERNATE JUDGE

COMES NOW, Kai E. Wittwer, Deputy Prosecuting Attorney for Ada County, State of
Idaho, and moves this Court for an order for disqualification of Judge D. Duff McKee as an
alternate judge in the above entitled matter pursuant to Idaho Criminal Rule 25(a).
This motion is made without cause and is not made to hinder, delay, or obstruct the
administration of justice. Further, this motion is timely pursuant to Idaho Criminal Rule 25(a)(6).

DATED this

7.5'

;(1-

day of August, 2015.

JAN M. BENNETTS
Ada County Prosecuting Attorney

By: Kai E. Wittwer
Deputy Prosecuting Attorney

MOTION FOR DISQUALIFICATION OF ALTERNATE JUDGE (AUSTIN, CR-MD-2015-0005045)
Page 1
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•

•
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _ £ , o f August, 2015, a true and correct
copy of the foregoing MOTION FOR DISQUALIFICATION OF ALTERNATE JUDGE
was served to LANCE FUISTING, Ada County Public Defender's Office, 200 W. Front St.,
Rm. 1107, Boise, Idaho 83709, in the manner noted below:
CJ

By hand-delivery.

CJ

By depositing copies of the same in the United States mail, postage prepaid, first
class.

~ B y depositing copies of the same in the Interdepartmental Mail.
CJ

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

CJ

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

MOTION FOR DISQUALIFICATION OF ALTERNATE JUDGE (AUSTIN, CR-MD-2015-0005045)
Page2
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RECEIVED

AUG 1510\5
ADA COUNi'I CLERK

--~FiiJ:~-

t«),_,
AM.

JAN M. BENNETTS
Ada County Prosecuting Attorney

/

l,J. c: ~~~-~
AUG 2 6 lDr5

Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

CHR!STOPHER D. R!Cri,
By DETH MASTE:l:'
~!:?UTV

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.
_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
ORDER FOR
DISQUALIFICATION OF
ALTERNATE JUDGE

The above entitled matter having come before this Court and being timely filed.

IT IS HEREBY ORDERED that the Honorable D. Duff McKee shall be
disqualified as the alternate trial judge in this matter.

k
DATED this

a_.c_,c...~J-----

~ day of _ _

2015.

ORDER FOR DISQUALIFICATION OF ALTERNATE JUDGE (AUSTIN, CR-MD-2015-0005045),
Page 1
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AUG 2 7 20\5
CHRISTOPHER D. R'.CH, Cler!<C

JAN M. BENNETTS
Ada County Prosecuting Attorney

'

S:t AP..'£ SHANI<
DEPUTY

Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front Street, Room 366
Boise, Id. 83 702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
VS.

JUSTIN KEITH AUSTIN,
Defendant.
________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
REQUEST FOR DISCOVERY

TO THE ABOVE NAMED DEFENDANT:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho Criminal
Rules, requests Discovery and inspection of the following:
( 1) Documents and Tangible Objects:
Request is hereby made by the prosecution to inspect and copy or photograph books, papers,
documents, photographs, tangible objects or copies or portions thereof, which are within the
possession, custody or control of the defendant, and which the defendant intends to introduce in
evidence at trial.

REQUEST FOR DISCOVERY (AUSTIN), Page 1
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(2) Reports of Examinations and Tests:
The prosecution hereby requests the defendant to permit the State to inspect and copy or
photograph any results or reports of physical or mental examinations and of scientific tests or
experiments made in connection with this case, or copies thereof, within the possession or control
of the defendant, which the defendant intends to introduce in evidence at the trial, or which were
prepared by a witness whom the defendant intends to call at the trial when the results or reports
relate to testimony of the witness.
(3) Defense Witnesses:
The prosecution requests the defendant to furnish the State with a list of names and
addresses of witnesses the defendant intends to call at trial.
(4) Expert Witnesses:
The prosecution requests the defendant to provide a written summary or report of any
testimony that the defense intends to introduce pursuant to Idaho Criminal Rule 16(c)(4), including
the facts and data supporting the opinion and the witness's qualifications.
(5) Pursuant to Idaho Code Section 19-519, the State hereby requests that the defendant
state in writing within ten (10) days any specific place or places at which the defendant claims to
have been at the time of the alleged offense and the names and addresses of the witnesses upon
whom he intends to rely to establish such alibi.
DATED this2'; of August 2015.
JAN M. BENNETTS
Ada County Prosecuting Attorney

Kai E. Wittwer
Deputy Prosecuting Attorney
REQUEST FOR DISCOVERY (AUSTIN), Page 2
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•
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

J.-,./k;;y of August 2015, I caused to be served, a

true and correct copy of the foregoing Request for Discovery upon the individual(s) named below in
the manner noted:
Lance L. Fuisting. Ada County Public Defender's Office

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

~ By depositing copies of the same in the Interdepartmental Mail.
/

o

By hand delivering copies of the same to defense counsel.

o

By informing the office of said individual(s) that said copies were available for pickup at
the Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

Cki~~~~

REQUEST FOR DISCOVERY (AUSTIN), Page 3
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ADA COUNTY PUBLIC DEFENDER

CHRISTOPHER D. RfCH, Clen<
By MEG KEENAN

Attorneys for Defendant
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.

)
)
)
)
)
)
)
)
)

Criminal No. MD 15-5045

MOTION TO SUPPRESS EVIDENCE

COMES NOW, the above-named Defendant, JUSTIN KEITH AUSTIN, by and through

his Attorney of Record, the Ada County Public Defender's Office, DANIEL W. TAYLOR,
handling attorney, and hereby moves this Honorable Court, pursuant to the Fourth and
Fourteenth Amendments of the United States Constitution, Article 1, Section 17 of the Idaho
State Constitution, and I.C.R. 12. I.C.R. 12(b)(3), for its Order to suppress all evidence seized in
the instant case as a result of an unlawful detention. Defendant was pulled over for a traffic stop
without any reasonable suspicion or probable cause that a traffic violation or crime had occurred
or was occurring.

In support of this motion Defendant will be submitting a separate

MEMORANDUM IN SUPPORT.

y

MOTION TO SUPPRESS EVIDENCE
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CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on this_\'_ day of September, 2015, I mailed a true and
correct copy of the foregoing to the:
Ada County Prosecutor

by depositing the same in the Interdepartmental Mail.

MOTION TO SUPPRESS EVIDENCE

000057

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kai Wittwer
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
DISCOVERY
RESPONSE TO COURT

COMES NOW, Kai Wittwer, Deputy Prosecuting Attorney, in and for the County of Ada,
State of Idaho, and informs the Court that the State has complied with the Defendant's Request for
Discovery.

RESPECTFULLY SUBMITTED this } 4~day of September 2015.
JAN M. BENNETTS
Ada County Prosecuting Attorney

K~L~~--

Kai Wittwer
Deputy Prosecuting Attorney

DISCOVERY RESPONSE TO COURT (AUSTIN), Page 1
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JAN M. BENNETTS
Ada County Prosecuting Attorney
Kai Wittwer
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,

)
)

)
)
)
)

Case No. CR-MD-2015-0005045
ADDENDUM TO DISCOVERY
RESPONSE TO COURT

)

Defendant.

)
)

_______________ )

COMES NOW, Kai Wittwer, Deputy Prosecuting Attorney in and for Ada County, State of
Idaho, and informs the Court that the State has submitted an Addendum to Response to Discovery.

RESPECTFULLY SUBMITTED this

21

~+day of September 2015.

JAN M. BENNETTS
Ada County Prosecuting Attorney

ADDENDUM TO DISCOVERY RESPONSE TO COURT (AUSTIN), Page 1
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CHR/STC'PrlEH D. RIGh, Clerk

C\ \.:-DADA COUNTY PUBLIC DEFENDER

By KATFM~,u CHRiSTENSEN

"J:;- Attorneys for Defendant
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DANIEL W. TAYLOR, ISB # 9692
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN AUSTIN,
Defendant.

)
)
)
)
)
)
)
)
)

Criminal No. MD-2015-0005045
MEMORANDUM IN SUPPORT OF
MOTION TO SUPPRESS EVIDENCE

COMES NOW the Defendant, Justin Austin, by and through his Attorney of Record, the
Ada County Public Defender's Office, Daniel Taylor, handling attorney, and hereby moves to
suppress all evidence obtained by the Ada County Sheriffs Department during a traffic stop of
Mr. Austin that was an unlawful seizure under the Fourth Amendment.

Statement of the facts
The following statement of facts is based on police reports and audio/video recordings
disclosed by the state in discovery, as well as the filed Affidavit in Support. In the early morning
of April 5, 2015, at about 12:25 a.m., the defendant, Justin Austin was pulled over while driving

/

MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS

000060

~

e
a grey 2003 Jeep Grand Cherokee by Ada County Deputy Sheriff Joseph Richardson. Deputy
Richardson stated he observed Mr. Austin tum left onto Overland Road and cross all three lanes
of traffic without using a turn signal, and continue traveling westbound in the far right lane.
In fact, Mr. Austin turned left onto Overland Road, travelling Eastbound. When Mr.
Austin turned onto Overland Road, he turned from the rightmost of the two dedicated left-hand
tum lanes on Locust Grove Road. When he made the left turn onto Overland Road, he stayed in
the same lane. Eastbound Overland Road at the intersection with Locust Grove Road has two
lanes of traffic heading Eastbound and one dedicated right turn lane that ends about a half block
down the street at the driveway leading into a Chevron gas station. Mr. Austin obeyed all traffic
laws and did not cross three lanes of traffic without using a turn signal indicator.

Argument

A traffic stop, which constitutes a seizure under the Fourth Amendment, must be
supported by reasonable and articulable suspicion that the vehicle is being driven contrary to
traffic laws or that either the vehicle or the occupant is subject to detention in connection with a
violation of other laws. United States v. Cortez, 449 U.S. 411, 417 (1981 ); Delaware v. Prouse,
440 U.S. 648, (1979); State v. Naccarato, 126 Idaho 10, 12 (Ct.App. 1994).

Reasonable

suspicion must be based on specific, articulable facts and the rational inferences that can be
drawn from those facts. State v. Lineberger, 151 Idaho 680, 684, (Ct.App.2011), citing Terry,
392 U.S. at 21 and State v. Sheldon, 139 Idaho 980, 983, (Ct.App.2003).
Although the "quantity and quality of information necessary to establish reasonable
suspicion is less than that necessary to establish probable cause .... [s]till, reasonable suspicion
requires more than a mere hunch or 'inchoate and unparticularized suspicion."' Lineberger, 151

MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS
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e
Idaho 680 at 684-685, citing Alabama v. White, 496 U.S. 325, 330 (1990) and United States v.

Sokolow, 490 U.S. 1, 7, (1989). The existence of reasonable suspicion depends on the totality of
the circumstances known to the officer at or before the time of the stop. Lineberger at 685,

citing Cortez, 449 U.S. at 417-18 and Sheldon, 139 Idaho at 983.
When a vehicle is stopped by a police officer and its occupants are detained, a seizure
within the fourth amendment of the United States Constitution and art. I, § 17 of the Idaho
Constitution has occurred, even if the purpose of the stop is limited and the resulting detention is
quite brief. State v. Henderson, 114 Idaho 293, 295 (1988), citing United States v. Martinez-

Fuente, 428 U.S. 543, 556-558 (1976). Thus, at a minimum, precedent suggests that police have
individualized suspicion of criminal wrongdoing prior to stopping the driver of an automobile.

Id., citing Delaware v. Prouse, 440 U.S. 648 (1979).
In this case, Deputy Richardson had no reasonable suspicion to pull over Mr. Austin. Mr.
Austin turned left onto Overland Road, and stayed in the same lane until he pulled over in
response to the traffic stop.

Mr. Austin was traveling Eastbound, contrary to Deputy

Richardson's assertion that he was heading Westbound. Mr. Austin did not cross three lanes of
traffic upon turning onto Overland Road, considering the third lane is a right tum only lane into a
gas station and Mr. Austin was driving to his home which is approximately one city block further
Eastbound Overland Road. Justin Austin had not violated any traffic laws when he was pulled
over by Deputy Richardson.

Conclusion

Justin Austin was unlawfully seized under the Fourth Amendment when Deputy
Richardson conducted a traffic stop without reasonable suspicion or probable cause of a crime or

MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS

3

000062

traffic violation. When the Fourth Amendment is violated, all fruits derived from the poisonous
tree of that violation must be suppressed.

Wong Sun v. United States, 371 U.S. 471 (1963).

Therefore, all evidence gathered as a result of the unlawful detention must be suppressed.

DATED this 25th day of S e ~~
~r,
DA

------

-W-~-T-A------0-R~~~~~~~~-

ttorney for Defendant

MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS
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CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this

Q.5

day o f ~ t i s , I mailed a true and

correct copy of the foregoing to the:
Kai Wittwer
Ada County Prosecutor's Office

by depositing the same in the Interdepartmental~

Wl~

Katie Van Vorhis

MEMORANDUM IN SUPPORT OF MOTION TO SUPPRESS
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant

CHRiSlOPHER D. AICH, Cle~k

u,! '.</:,~·?.JN/:, LHr~1ft~:::~~)['.,:

DANIEL W. TAYLOR, ISB #9692
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2015-5045
Plaintiff,
AFFIDAVIT IN SUPPORT OF
MOTION TO SUPPRESS

vs.
JUSTIN AUSTIN,
Defendant.

I, JUSTIN AUSTIN, after first being duly sworn (affirmed), do hereby attest to the
following:

/

1)

I am over the age of eighteen years.

2)

I am the Defendant in the above entitled case.

3)

On April 5, 2015 at around 12:25 a.m., I drove from the Maverick gas
station located at the corner of Locust Grove Road and Overland Road in
Meridian towards my residence on Overland Road.

4)

I was driving my 2003 grey Jeep Grand Cherokee, with license plate

5)

At that time, all headlights, taillights, turn indicator lights, and break lights
were in proper working order.

6)

I am very familiar with the road layout at that location because at that time
I was living at an apartment complex located at 1805 E Overland Road,
just a short distance from the traffic stop.

7)

I exited the Maverick gas station, heading southbound on Locust Grove
Road.

AFFIDAVIT IN SUPPORT OF MOTION OF MOTION TO SUPPRESS
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8)

Southbound Locust Grove Road at the intersection with E Overland Road
has two dedicated left tum lanes controlled by a left tum arrow traffic
light.

9)

I then turned left from the right most dedicated left tum lane onto
Eastbound Overland Road, staying in the same designated lane on E
Overland Road.

10)

Eastbound E Overland road at the intersection with Locust Grove Road
has two dedicated lanes of traffic heading Eastbound and one dedicated
right hand tum lane that ends at the driveway on the Southside of the street
leading to a Chevron gas station.

11)

I was pulled over by Ada County Sheriffs deputy Joseph Richardson as I
drove Eastbound on Overland Road.

12)

At all times from leaving from the Maverick gas station up until being
pulled over, I obeyed all traffic laws, and properly used my tum signal for
all turns.

DATED, this ~£,(//day of September 2015.

STATE OF IDAHO )
)ss.
County of Ada
)
SUBSCRIBED and SWORN (AFFIRMED) to before me, a Notary Public, in and for

the state ofldaho, county of Ada, this~ day of

September

2013._.

Notary Public

B') lSeJ ID
My Commission Expires Al.J811Jf J3J ~0{3
Residing at
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CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on this

_g.5_ day of September 2015, I mailed (served) a

true and correct copy of the within instrument to:
Kai Wittwer
Ada County Prosecuting Attorney

ft2ztn,

~

Um~

-ft¥- Quincy Harris
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SEP 28 2015
CHRISTOPHER D. RICH, Clerk
By CHRIS FRIES

JAN M. BENNETTS
Ada County Prosecuting Attorney

DEPUTY

Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant,

________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045

STATE'S MOTION IN LIMINE

COMES NOW, Kai E. Wittwer, Deputy Ada County Prosecuting Attorney, moves this

Court for pre-trial rulings finding, as a matter of law, that Nevada's DUI statute substantially
conforms to the provisions of LC. § 18-8004, and that the Defendant's two prior Nevada DUI
convictions properly may be used as evidence of substantially conforming foreign criminal
violations to enhance the present DUI charge to a felony, pursuant to LC.§ 18-8005(6).
RESPECTFULLY SUBMITTED this ~~ay of September, 2015.

JAN M. BENNETTS
Ada County Prosecuting Attorney

f;~LLJ:.h=_
By: Kai E. Wittwer
Deputy Prosecuting Attorney

(,

STATE'S MOTION IN LIMINE (AUSTIN, CR-MD-2015-0005045), Page 1
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CERTIFICATE ~RVICE
I HEREBY CERTIFY that on t h i s ~ day of September, 2015, I served a true and
correct copy of the foregoing STATE'S MOTION IN LIMINE on DANIEL TAYLOR, Ada
County Public Defender's Office, 200 W Front St, Ste 1107, Boise ID 83 702, in the following
manner:
o

By hand delivery.

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

~ By depositing copies of the same in the Interdepartmental Mail.
o

By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

STATE'S MOTION IN LIMINE (AUSTIN, CR-MD-2015-0005045), Page 2
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SEP 2 8 2015
CHRISTOPHER D. RICH, Clerk
By CHRIS FRIES
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant,

________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
STATE'S MEMORANDUM IN
SUPPORT OF MOTION IN
LIMINE

COMES NOW, Kai E. Wittwer, Deputy Ada County Prosecuting Attorney, submits the
State's Memorandum in Support of Motion in Limine, filed contemporaneously herewith.
The Defendant is charged with felony Operating a Motor Vehicle While Under the
Influence of Alcohol based upon two prior convictions for DUI within ten years. Both of the
Defendant's prior convictions are from the state of Nevada. Based upon the following, the Court
should find, as a matter of law, that the Nevada DUI statute substantially conforms to I.C. § 188004 and, therefore, that the Defendant's prior Nevada DUI convictions may be used to enhance
the Defendant's DUI charge in this case.
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LEGAL ANALYSIS AND ARGUMENT

This Court is called upon to determine the legal question of whether the Defendant's
prior DUI convictions from the state of Nevada may be used to enhance to a felony the DUI
charge in this case. Idaho Code section 18-8005(6) provides as follows:
Except as provided in section 18-8004C, Idaho Code, any person who pleads
guilty to or is found guilty of a violation of the provisions of section 188004( 1)( a), (b) or (c), Idaho Code, who previously has been found guilty of or has
pled guilty to two (2) or more violations of the provisions of section 188004(1 )(a), (b) or (c), Idaho Code, or any substantially conforming foreign
criminal violation, or any combination thereof, within ten (10) years,
notwithstanding the form of the judgment(s) or withheld judgment(s), shall be
guilty of a felony ....
Idaho Code section 18-8005(10) further provides that "a substantially conforming foreign
criminal violation exists when a person has pled guilty to or has been found guilty of a violation
of any .. .law of another state ... substantially conforming to the provisions of section 18-8004,
Idaho Code." The issue of whether the law of another state substantially conforms to the
provisions of LC. § 18-8004 is a question of law for the Court's determination. LC. § 188005(10).
Idaho Code section 18-8004, in pertinent part, provides as follows:
(l)(a) It is unlawful for any person who is under the influence of alcohol, drugs or
any other intoxicating substances, or any combination of alcohol, drugs and/or
any other intoxicating substances, or who has an alcohol concentration of 0.08, as
defined in subsection (4) of this section, or more, as shown by analysis of his
blood, urine, or breath, to drive or be in actual physical control of a motor vehicle
within this state, whether upon a highway, street or bridge, or upon public or
private property open to the public.
Idaho appellate courts previously have considered the issue of whether another state's law
substantially conforms to LC. § 18-8004. In State v. Schmoll, 144 Idaho 800, 803-04 (Ct. App.
2007), the Court of Appeals, in considering whether a Montana statute substantially conformed
to Idaho law, stated the following:
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In order to determine if the Montana statute .. .is substantially conforming to LC. §
18-8004, the court must first determine which factors to compare and the standard
with which to compare them. The legislature expressly provided that the focus of
the comparison should be on the elements of the statutes, and not the specific
conduct giving rise to the prior violation. The elements of the violation in each
state must substantially conform to each other.... Substantial conformity does not
require exact correspondence between the two statutes. Black's Law Dictionary
defines substantially to mean "[e]ssential; without material qualification .. .in
substance." Conformity means "[c]orrespondence in ... use; agreement; harmony;
congruity."
(citations omitted). Thus, a court reviewing another state's law for substantial conformity to LC.
§ 18-8004 should focus on the elements establishing the crime, and need not find that the
statutory provisions from each state are exactly the same.
The Defendant previously was convicted of DUI in Nevada in August 2009, under NRS §
484.379(1.) in case number 08M39955X. 1 He subsequently was convicted of DUI in August
2011, in case number 10M01726X. 2 The Nevada DUI statute at issue provided, in pertinent part,
as follows:
1. It is unlawful for any person who:
(a) Is under the influence of intoxicating liquor;
(b) Has a concentration of alcohol of 0.08 or more in his blood or breath; or
(c) Is found by measurement within 2 hours after driving or being in actual
physical control of a vehicle to have a concentration of alcohol of 0.08 or
more in his blood or breath,
To drive or be in actual physical control of a vehicle on a highway or on
premises to which the public has access.
NRS § 484.379(1.) (now designated as NRS § 484C.l 10(1.)).
A comparison of the Idaho and Nevada statutes makes clear that both prohibit essentially
the same conduct, using similar language, which is the crux of the Court's inquiry. Furthermore,

1

Copies of the complaint and judgment in case number 08M39955X are attached hereto as Exhibits 1 and 2,
respectively.
2
Copies of the complaint and judgment in case number 1OMO l 726X are attached hereto as Exhibits 3 and 4,
respectively. It should be noted that subsequent to the Defendant's first conviction the Nevada DUI statute was redesignated under a different number, NRS § 484C.110. The old statute is still cited on the judgment in case number
1OMO l 726X; however, the complaint in that case cites the re-designated statute, and it is clear from the charging
language in the two complaints that the substance of the statute was unchanged.
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in State v. Juarez, 155 Idaho 449 (Ct. App. 2013), the Court of Appeals of Idaho specifically
addressed the question of whether the Nevada DUI statute substantially conformed to I.C. § 188004, finding that it did and that the Defendant properly was convicted of felony driving under
the influence because his prior Nevada DUI conviction was a substantially conforming foreign
criminal violation. The Juarez court stated that "we focus on the fact that, like in Schmoll and

Moore, the Nevada statute prohibits essentially the same conduct as Idaho's DUI statutedriving while under the influence of alcohol." Id. at 453 (emphasis added).
CONCLUSION

The Nevada DUI statute substantially conforms to I.C. § 18-8004. Both statutes prohibit
essentially the same conduct, and the Court of Appeals of Idaho previously has held that the
Nevada statute is a "substantially conforming foreign criminal violation" which properly may be
used to enhance an Idaho DUI offense. The State, therefore, requests that the Court find in this
case that the Nevada DUI statute substantially conforms to I.C. § 18-8004 and that the
Defendant's prior Nevada DUI convictions may be used to enhance the present DUI charge to a
felony.
RESPECTFULLY SUBMITTED this

t,t~ay of September, 2015.

JAN M. BENNETTS
Ada County Prosecuting Attorney
•

~~'[_ b-L#-:---By: Kai E. Wittwer
Deputy Prosecuting Attorney
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CERTIFICATE~RVICE
I HEREBY CERTIFY that on this

_.2/1 day of September, 2015, I served a true and

correct copy of the foregoing STATE'S MEMORANDUM IN SUPPORT OF MOTION IN
LIMINE on DANIEL TAYLOR, Ada County Public Defender's Office, 200 W Front St, Ste
1107, Boise ID 83 702, in the following manner:
o

By hand delivery.

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

?
o

By depositing copies of the same in the Interdepartmental Mail.
By informing the office of said individual( s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __
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JUSTICE COURT, LAS VEGAS TOWNSHIP

2

CLARKfotkii.~VADA

3

THE STATE OF NEVADA,

4

Plaintiff,

5
6
7

-vs-

Z001 fEB 3 A 8: 3b
•.JUFI :E COURT

LnS '•fG ~s t:C:VAO;\ CASE NO:
f3L ___ - ~~EPTNO:

Defendant.

8

4

t1 I

,,

JUSTIN K. AUSTIN, aka,
Justin Keith Austin # 1180588,

08M39955X

CRIMINAL COMPLAINT

9

The Defendant above named having committed the crime of DRIVING AND/OR

10

BEING IN ACTUAL PHYSICAL CONTROL WHILE UNDER THE INFLUENCE OF

11

INTOXICATING LIQUOR (Misdemeanor- NRS 484.379), in the manner following, to-wit:

12

That the said Defendant, on or about the 3rd day of December, 2008, at and within the

13

County of Clark, State of Nevada, did then and there wilfully and unlawfully drive and/or be

14

in actual physical control of a motor vehicle, on a highway, or on premises to which the

15

public has access, to-wit: Russell and Durango, Las Vegas, Clark County, Nevada, while

16

under the influence of intoxicating liquor to any degree, however slight, which rendered him

17

incapable of safely driving and/or exercising actual physical control and/or while he had a

18

concentration of alcohol of .08 or more in his blood or breath, and/or when the Defendant

19

was found to have a concentration of alcohol of .08 or more in his breath sample which was

20

taken within two (2) hours after driving and/or being in actual physical control of said

21

vehicle.

22

All of which is contrary to the form, force and effect of1tatutes in such cases made

23

and provided and against the peace and dignity of the Sta~(Nevada. Said Complainant

24

makes this declaration subject to the penalty of perj~

25
26
27

28

08M39955X/jfg
LVMPD EV# 0812030284

(TK4)

L~·~

CERT!FIED COPY
The document ta which this certificate is
attached is a full. true and correct copy of the
original on rne a,nd of 'GCOfd ir. Justice Court
of Las V as , , · .!frim, in and for the County
of c:- . State of Nevada
By:
~ : : :__--::- Dep~i~

J,.,;.~ ··---- _,::-_./ y_,~!.S:. .....
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JUSTICE COURT, LAS VEGAS TOWNSHIP
COUNTY REGIONAL JUSTICE CENTER
200 LEWIS AVENUE
Ll!.S VEGAS, NEVADA 89101
COURT 128
DISPOSITION NOTICE'AND JUDGMENT

CLARK

CASE NUMBER - 08M39955X
ID#: 01180588

STATE VS: AUSTIN, JUSTIN KEITH

AKA: AUSTIN, JUSTIN K

DR NUMBER:

START DATE: 12/03/2008
ARRESTED BY: HARVEY, CHALRES G

ARREST DATE: 12/03/2008

SUBMITTED BY: NO SUBMITTING OFFICER
PROSECUTOR: KRISTEN KRAMER
001

SUBMIT DATE: 12/03/2008
DISPO DATE: 08/21/2009

CHARGE: 484.3791
M DUI-ALCOHOL-lST OFFENSE
DISPOSITION: -----GUILTY---- DUI-ALCOHOL-1ST OFFENSE
SENTENCED: 08/21/2009
EXCUSED: $
FINED: $ 580
0
HRS
JAIL TIME: MOS
DAYS
CONS/CONC:
CTS
DAYS
HRS
MOS
COMM SERV: DAYS
HRS
MIN
RESTITUTION:$
0 CONTRIBUTION:$
0 DRUG FEE:$
EDUCATION: DUI SCHOOL/VICTIM IMPACT PANEL
CITATION: 0812030284

PCN: 0025092525

60

SEQ: 001
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JUSTICE COURT, LAS VEGAS TOWNSHIP

2
3

CLA@&o~. NEVADA

THE STATE OF NEVADA,

4

Plaintiff,

1

.- ,.<-- ~ ~,.:
, ·.,. · ·. ,.i; · :.'/ADA
L ,.... .... ....
"-

5
6

lO\O OCT -5 'A 8: 23

-vs-

CASE NO:

~

BY-----:-:0:::::P-:-:'U~c'Y~~- DEPTNO:

JUSTIN KEITH AUSTIN #1180588,

7

I OMO 1726X
1

,
<
<

Defendant.

CRIMINAL COMPLAINT

8

<

9
10

The Defendant above named having committed the crime of DRIVING AND/OR

]I

BEING IN ACTUAL PHYSICAL CONTROL WHILE UNDER THE INFLUENCE OF

12

INTOXICATING

13

484C.400(l)(b)), in the manner following, to-wit: That the said Defendant, on or about the

14

15th day of January, 2010, at and within the County of Clark, State of Nevada, did then and

15

there wilfully and unlawfully drive and/or be in actual physical control of a motor vehicle,

16

on a highway, or on premises to which the public has access, to-wit: Rainbow and Clark

17

County 215, Las Vegas, Clark County, Nevada, while under the influence of intoxicating

18

liquor to any degree, however slight, which rendered him incapable of safely driving and/or

19

exercising actual physical control and/or while he had a concentration of alcohol of .08 or

20

more in his blood or breath, and/or when the Defendant was found to have a concentration of

21

alcohol of .08 or more in his blood sampie which was taken within two (2) hours after

22

driving and/or being in actual physical control of said vehicle, said Defendant having

23

previously been convicted of Driving While Under The Influence of Intoxicating Liquor

24

within seven (7) years immediately preceding the date of the principal offense or after the

25

principal offense charged herein, to-wit:

26

2ND

OFFENSE

(Misdemeanor

-

NRS

484C.l 10,

Date of Offense: December 3, 2008
Conviction: July 7, 2009, Case No. 08M39955X,
Las Vegas Justice Court, Las Vegas Township, Clark County, Nevada.

27

28

LIQUOR,

Ill
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All of which is contrary to the fonn, force and effect of Statutes in such cases made

2

and provided and against the peace and dignity of

3

makes this declaration subject to the penalty of er·

e State of Nevada. Said Complainant

4
5
6
7

-, . _ .
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C5082421
J5082421-REPORT 2A
JUSTICE COURT, LAS VEGAS TOWNSHIP
CLARK COUNTY REGIONAL JUSTICE CENTER
200 LEWIS AVENUE
LAS VEGAS, NEVADA 89101
COURT 128
DISPOSITION NOTICE AND JUDGMENT
CASE NUMBER - 10M01726X
STATE VS: AUSTIN, JUSTIN KEITH
AKA: AUSTIN, JUSTIN KEITH

ID #: 01180588
DR NUMBER:

START DATE: 01/15/2010
ARRESTED BY: CRUZ, CELINA M

ARREST DATE: 01/15/2010

SUBMITTED BY: NO SUBMITTING OFFICER
PROSECUTOR: L J ONEALE
001

SUBMIT DATE: 01/15/2010
DISPO DATE: 08/22/2011

CHARGE: 484.3791
M DUI-2ND OFFENSE
DISPOSITION: ----GUILTY---- DUI-2ND OFFENSE
SENTENCED: 08/22/2011
FINED: $ 585
EXCUSED: $
0
JAIL TIME: MOS
DAYS
HRS
CONS/CONC:
CTS
: MOS
DAYS 000 HRS
COMM SERV: DAYS
HRS
MIN
RESTITUTION:$
0 CONTRIBUTION:$
0 DRUG FEE:$
EDUCATION: DUI SCHOOL/VJCTIM IMPACT PANEL

60

NONE
MAY DO 41HRS C/S & $177 FOR FINE, NO ALC/DRUGS, NO
DRINK/DRIVE, AA MEETING lX/DAY FOR 90DAYS, SCRAM
CITATION: 1001150512

PCN: 0025167545

SEQ: 001

000079
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SEP 2 8 2015
CHRISTOPHER D. RICH, Clerk
Sy CHRIS FRIES

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kai Wittwer
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
VS.

JUSTIN KEITH AUSTIN,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
SECOND ADDENDUM TO
DISCOVERY RESPONSE TO
COURT

COMES NOW, Kai Wittwer, Deputy Prosecuting Attorney in and for Ada County, State of
Idaho, and informs the Court that the State has submitted a Second Addendum to Response to
Discovery.

RESPECTFULLY SUBMITTED this

,('-,

LO day of September 2015.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:

Kai Wittwer
Deputy Prosecuting Attorney
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SEP 29 2015

JAN M. BENNETTS
Ada County Prosecuting Attorney

CHRISTOPHER D. RICH, Clerk
By MAURA OLSON

Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front St., Rm 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

Ol!PUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant,

________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
STATE'S BRIEF IN OPPOSITION
TO DEFENDANT'S MOTION TO
SUPPRESS

COMES NOW, Kai E. Wittwer, Deputy Prosecuting Attorney, in and for the County of

Ada, State of Idaho, and offers the State's Brief in Opposition to Defendant's Motion to Suppress
filed in the above-entitled matter, and requests that the Court deny the Defendant's Motion.
STATEMENT OF FACTS

According to police reports 1 and testimony adduced at the preliminary hearing in this
case, at about 12:25 a.m. on April 5, 2015, Ada County Sheriffs Deputy Joseph Richardson
stopped a motor vehicle driven by the Defendant due to an improper lane change and failure to
1

Deputy Joseph Richardson of the Ada County Sheriffs Office wrote police reports detailing the stop of the
Defendant. The original reports contained inadvertent errors regarding the location of a Maverik gas station and
direction the Defendant travelled upon exiting the gas station onto Overland Road. Those errors were corrected in a
supplemental report submitted by Deputy Richardson.
STATE'S BRIEF IN OPPOSITION TO DEFENDANT'S MOTION TO SUPPRESS, (AUSTIN, CR-MD-20150005045), Page 1
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•
use a signal. Deputy Richardson, who was travelling eastbound on Overland Road west of
Locust Grove Road 2 , saw the Defendant pull out of the Maverik gas station located on the
northwest comer of the intersection of Locust Grove and Overland Roads and tum left heading
eastbound on Overland Road.

Upon turning onto Overland Road from the gas station the

Defendant did not use a tum signal and he also crossed all lanes on Overland Road-ending up
in the far right-hand lane-without using a signal. The Defendant then continued travelling in
the far right lane and shortly thereafter was stopped by Deputy Richardson.
After stopping the Defendant and while speaking to him Deputy Richardson noticed a
strong odor of an alcoholic beverage coming from the Defendant. Deputy Richardson also
noticed the Defendant had slurred speech and bloodshot and glassy eyes.

The Defendant

admitted to having consumed two shots of liquor and one glass of beer at "Harry's" bar before
driving. Based upon the Defendant's statements and the Deputy's own observations, Deputy
Richardson asked the Defendant to participate in Standardized Field Sobriety Tests, to which the
Defendant agreed. The Defendant met decision points on all of the three standardized tests, and
he thereafter provided two breath samples, registering test results of .085/.086 breath alcohol
content. Deputy Richardson then arrested the Defendant and took him to the jail.
ISSUE

The State frames the issue presented as follows:
Was Deputy Richardson justified in stopping and detaining the Defendant after observing
him fail to use a signal when he entered onto Overland Road and fail to use a signal as he crossed
all lanes of travel upon Overland Road?

2

Overland Road runs roughly east-west and Locust Grove Road runs roughly north-south.
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•
LEGAL ANALYSIS AND ARGUMENT
Deputy Richardson was justified in stopping and detaining the Defendant after observing
him fail to use a turn signal when he entered onto Overland Road and fail to use a signal as
he crossed all lanes of travel upon Overland Road.

The Fourth Amendment to the United States Constitution, and Article I, section 17 of the
Idaho Constitution, protect the right of the people to be free from unreasonable search and
seizure. A traffic stop by a police officer constitutes a seizure of the vehicle and its occupants
and implicates Fourth Amendment considerations.

Delaware v. Prouse, 440 U.S. 648, 653

(1979); State v. Atkinson, 128 Idaho 559, 561 (Ct. App. 1996). Under the Fourth Amendment, a
police officer may stop a vehicle if there is reasonable and articulable suspicion that the vehicle
is being driven contrary to traffic laws. United States v. Cortez, 449 U.S. 411,417 (1981); State
v. Flowers, 131 Idaho 205, 208 (Ct. App. 1998). The reasonableness of the suspicion must be
evaluated upon the totality of the circumstances at the time of the stop. State v. Ferreira, 133
Idaho 474,483 (Ct. App. 1999).
Idaho Code § 49-808 governs turning movements and the use of signals by vehicles
turning onto or exiting from a highway or moving right or left upon a highway. It provides, in
part:
(1) No person shall tum a vehicle onto a highway or move a vehicle right or left
upon a highway or merge onto or exit from a highway unless and until the
movement can be made with reasonable safety nor without giving an
appropriate signal.
(2) A signal of intention to tum or move right or left when required shall be given
continuously to warn other traffic ....
LC. § 49-808(1 ), (2). The Idaho Code also defines "highway" as meaning "the entire width
between the boundary lines of every way publicly maintained when any part is open to the use of
the public for vehicular travel ...." LC.§ 49-109(5).
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•
A violation of LC. § 49-808 will justify an officer in stopping a vehicle. See State v.

Dewbre, 133 Idaho 663, 667 (Ct. App. 1999). In the case at bar, Deputy Richardson clearly
observed the Defendant violate LC. § 49-808 and he was, therefore, justified in stopping the
Defendant's vehicle.

Overland Road without doubt falls within the statutory definition of

"highway," and when the Defendant turned his vehicle to the left from the gas station onto
Overland Road he was required by section 49-808 to give an "appropriate signal." Likewise, he
was required to give an appropriate signal once upon Overland Road when he moved his vehicle
to the far right-hand lane. In neither instance did the Defendant comply with the signaling
requirements of LC. § 49-808.

The observed violation of LC. § 49-808 provided Deputy

Richardson with reasonable and articulable suspicion that the Defendant's vehicle was being
driven contrary to traffic laws.
CONCLUSION

Deputy Richardson observed the Defendant drive his vehicle in violation of the signaling
requirements of I.C. § 49-808.

He, therefore, was justified in stopping the Defendant.

The

Defendant's Motion to Suppress based upon a claimed unlawful stop and detention should be
denied.
,r...

DATED this~day of September, 2015.
JAN M. BENNETTS
Ada County Prosecutor

By: Kai E. Wittwer
Deputy Ada County Prosecutor
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

~

;zq

day of September, 2015, I caused to be served,

a true and correct copy of the foregoing STATE'S BRIEF IN OPPOSITION TO DEFENDANT'S
MOTION TO SUPPRESS upon: DANIEL TAYLOR, Ada County Public Defender's Office, 200
W. Front St., Boise, ID 83702, in the manner noted below:
/

Interdepartmental Mail
D

Hand Delivery

D U.S. Mail
D

Facsimile Transmission to fax # - - - - - -

(1, ..M~4J aw~
egal Assistant
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!Present: Kai Wittwer for the State, Daniel Taylor for the defense,
!defendant on bond
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!
!LIMINE
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11 :00:07 AM I
(Present: Kai Wittwer for the State, Daniel Taylor for the defense,
!
!defendant
on bond
....._.......................... ............_.._____.......-................._..............................................
-... ..........-..................___..................._..........-..........-......-..................................._
..........................
11 :00:08 AM jCourt
!You're challenging the basis for the initial stop?

__

,

_

-

f

11 :00: 1_8. AM.lTaylor_________ orrect.................-..............·-··-·-···-·.........----·-·--·--·---- ___..___..........--··--·--·----·-·-·--..-----·11 :00:25 AM !Wittwer
1wm t~ Court consider the defendant's affidavit as evidence?
I

!

fYes, just for the purpose here of establishing standing, although if he

11 :00:59 AM jcourt

!!
!does not testify I'm not required to give it much weight.
i
..............................................J............_,,,. . . .-...........!._. . . . . . . . . . . . . . . . . . . . . . . . -.. . . . . . . . . . . . .-;. . . . . . -.. . . . . . . . . . . . _. . . . . . . .-.. . . . . .-.. . . . . ·. ._.. . . . . . . ~. . . . . . . . . . . . . . . . . . ..

11 :01:
13 AM
!Wittwer
!Calls
State's_...first
..............
_,_.................
---t-..
·-..--·---·-·-..+-·-·-..
··--..................
_...._..witness.
______.....-,..................._...._____...._...............................--...._...__...._..,_........._..._·.._
11 :01 :38 AM l
!Joe Richardson (ACSO deputy) sworn; direct examination begins.
I

!
...............................................T'""""""'""
............_ .......

I

.

i
+=-...............
--.........- ..............._,__,,_______............_ ..,_..__.............................- ...............________...........- ....--...- .....

11 :06:32 AM l
jExhibit 1 handed to the witn~ss, identified {overhead of
l
.
!Overland/Locust
Grove
intersection)
.
.....................-......................1-:-·--..............................r·---·-..·-·-·-·-·oo...._.___...........
- ......_____
..,____,.........................................
_...............-.....-.........-.........................______
11
:07:04
AM
1Wittwer
Move
to
admit
Exhibit
1.
//No
objection//
1
..................................................-...................- .......... +-............._ ......- ........._............- ..........................................._ ................................_ ...,_......_ ...............- .................._...............................
11
AM ICourt
!Exhibit
1 is admitted.
· ...
.... ...:07:06
....................._..............
................................................
_..._____...........................
- ...... .....................,...- ......................_.................................__.............. ....................-.-.................
11:15:26
!Begins
·
___
........................--AM
_....,.!Taylor
___·--··--·-·-·-·---·1·--.
. . . . . . -cross-examination.
..-.. . . . __. . . . . .--,--.. . . . . . . . . _. . . . . . . . . . . . . . . . . . ._. . . . .-.. . ._._. ______________
. _. ___, .
:30:50
AM -r-.........................
!Wittwer ___............
re-direct.
1Begins
-11·---·-..
·--·--·-----..
,-...............................
_. _________,,.................._.._____.._..____, ________, _..________.........._,________...._..______
11_ ......
:34:52
AM
iWitness
steps
is excused.
· _...._,,,__..____..___...........................- ..............- ......._ ....
....
,,_..________
.... I...........,_..........- .............1..
....___..______
........._ ....down,
_ ...........- ........................
_..........................
11 :35:03 AM
!Wittwer
!That's all the evidence I have.
1..........1...._,...........- ...
11:35:11 AM !Taylor
ii have no evidence at this time.

-

·

~

~

.....

OO . . HHOOH . . H00 . . 0000 . . .

- - - , - H O . .O ~ -. . . . . . . . . . . . . . . . . . . . . . . . . . . . . -

. . . . . . . H . . OOOOOff .... 0 - 0 0 0 0 _ 0 _ _ _ _ _ HOOO--O-OOHOOo•ooOOOOOOOOH . . HO_H_OOO _ _ _ OOO . . HOO•OO--••-Ott00 . . 00000 . . 0 N 0 0 0 0 0 • 0 - - 0 . . . . . . 0 . . 0 0 0 0 - - H O _ H . . . HH

Tf:.Js:·11·AM1coui:r-···-···Ti=or'.ffie. reoord,-vm··;;ofreciuired. iooonsTcferiiie·atridavit as. true"if_____. .

i ...................................
!he's
not ..._._
testifying
. ........................................-..................................................................................-..---·-..................
..........................-....--~·---......................
...................,_

11 :36:10 AM 1Taylor

j//confers with defendant//

.

-:rf:31:22. Aiif=rayior_. . _.____T0etenciant'is-iiorgo1ng. to·EeTestifyTriQ:. . . . . . . . .----..---..--·--·---·--·-..-··--·-.. -..
....- ....................................................__........--.-....t ..-·------·........................_ ...._ ..,_,_..............- ....- ........_ .._____........._.._____.._____.._____.........._..._ .._ ...................._ ........

11
:37:40 AM !Taylor
.....- ..........-........................t ..,-....--.......11 :38: 12 AM !Wittwer

-ffi~tf~·

!Closing argument .on the Motion to Suppress .
!Closing argument.

..........J.......--.-·--·--......____..,_.........._.,, ......_....................--··--..-.._________......-...·--·-·-..........- ..........................._.

~ibly~motioii:Ali<Mr.w"iiiwer

! --......................_t-·---.
!to provide
order. . . . . . -.. . . . . . . . . . . ._,_____. ._. ,_. . . -..___, _________,. . . . . . . ._. . . . . _. __
.................................-.............t·--·-..
. . -.. . .the
.,---····--···---.
11 :42:23 AM !Court
1Want to make sure the defendant got the Amended Order

!

!Governing Further Proceedil'.'QS - will have the marshal make three
jcopies for the defendant and counsel, and will have the defendant
!
isign
the original
.
............-........ ......................;........':'....... .......... ..............................................
_._......for
___that
......____copy
..,_.........................................
-......................_.._..__,,________..._..... .... .............
11 :43:28 AM ,Court
!Does State want to address its Mo/In Limine or wait until the status
l ......................................+-·
!conference?
....- ..........................- .........;,,.
.................-....................-.................................................................................................----·--·---..-·--·-·---··-----................
11
:43:32
AM
jWiijwer
!Either
.
......- ........._, ______;;i""'"_........................._..._. _______,_...._..,____..__..................--............._ ..,_.......................................................----·-·-·-··--·----..--...---...11.......................................
:43:48 AM_...,_
!Taylor
!We're submitting on that.
.. _....................... .............................-···--·..···-·-·-··-·-.. ..................._.........-..................................................................._......_,..._.......--.--.... . ......_,
11:43:54
AM !Court
!I'll grant the motion. Don't need an order.
,,_,,___.............................=4................................._...+
................................_..................._........................-........................._......................-..------·---..- ..........- .................._..,_..,_...
11 :44:33 AM i
jEnd of ease
.

i

-

_

10/14/2015

__

_ _
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OCT 1 5 20i5
CHRISTOPHER D. RICH, <.,;,:;
f;tlJ 9ETH MASTERS
c>!:PUT'f

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.

________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
ORDER DENYING MOTION TO
SUPPRESS EVIDENCE

The above entitled matter came before the Court on October 14, 2015, for an evidentiary
hearing on the Defendant's Motion to Suppress Evidence, which challenges the legality of the stop
of the Defendant's vehicle made by a law enforcement officer. The Court, having considered the
evidence presented and the arguments of counsel, makes the following findings of fact and
conclusions of law:

FINDINGS OF FACT
1. In the early morning of April 5, 2015, Ada County Sheriffs Deputy Richardson was on
patrol duty driving eastbound on Overland Road west of Locust Grove Road in Ada County,
Idaho.
2. While driving on Overland Road west of Locust Grove Road Deputy Richardson saw a
vehicle, which he later determined was being driven by the Defendant, make a left turn from
a Maverik gas station that is located on the northwest comer of the intersection of Overland
and Locust Grove Roads onto eastbound Overland Road without using a turn signal.

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER DENYING MOTION TO SUPPRESS
EVIDENCE (AUSTIN, CR-MD-2015-0005045), Page 1
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3. Deputy Richardson saw that same vehicle then proceed to the far right eastbound lane of
Overland Road. The vehicle's driver did not use a turn signal as the vehicle proceeded
across the roadway to that lane.
4. Deputy Richardson shortly thereafter activated the overhead lights on his patrol vehicle and
stopped the vehicle driven by the Defendant based upon the observed failure of the
Defendant to signal neither his initial left turn onto Overland Road nor his movement to the
far right lane.
CONCLUSIONS OF LAW

1. Deputy Richardson's stop of the Defendant's vehicle constituted a seizure of the Defendant,
implicating state and federal constitutional provisions prohibiting unreasonable searches and
selZUfes.
2. When the Defendant turned left from the gas station onto Overland Road he was required by
law (LC. § 49-808, governing turning movements and required signals) to give an
appropriate signal. Likewise, when the Defendant moved his vehicle to the far right hand
lane on Overland Road he was required to give an appropriate signal.
3. By failing to give the appropriate signals neither when initially turning left nor when moving
across Overland Road to the far right hand lane the Defendant violated LC.§ 49-808.
4. By observing the Defendant's violations of LC. § 49-808, Deputy Richardson had a
reasonable and articulable suspicion that the Defendant's vehicle was being driven contrary
to traffic laws. Therefore, Deputy Richardson's stop of the Defendant was justified and did
not violate the Defendant's constitutional right against unreasonable seizures.

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER DENYING MOTION TO SUPPRESS
EVIDENCE (AUSTIN, CR-MD-2015-0005045), Page 2
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.

'

ORDER
THIS COURT, having made the foregoing findings of fact and conclusions of law, hereby

orders that the Defendan1a, Motion to Suppress Evidence be and is hereby DENIED.
DATED this _ii_ day of October, 2015.

CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

)(.,~of October, 2015, I served a true and correct

copy of the foregoing FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER
DENYING MOTION TO SUPPRESS on the persons named below:

DANIEL W. TAYLOR
Ada County Public Defender's Office
VIA E-MAIL
KAI E. WITTWER
Ada County Prosecuting Attorney's Office
VIA E-MAIL

CHRISTOPHER D~ RICH

Deputy Clerk · · \ .;:,

'

.

'

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER DENYING MOTION TO SUPPRESS
EVIDENCE (AUSTIN, CR-MD-2015-0005045), Page 3
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FILED
ctober 23 2015 at 09: 10 AM
CHRISTOPHER D. RICH, CLERK OF THE COURT

BY

'furL~
De u Cle

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff,

Case No. CR-MD-2015-0005045

I

NOTICE OF REASSIGNMENT
vs.
JUSTIN K AUSTIN,
Defendant.
NOTICE IS HEREBY GIVEN That the above-entitled case has been reassigned to the
Honorable MICHAEL REARDON.
DATED Friday, October 23, 2015.
CHRISTOPHER D. RICH
Clerk of ~e District Court. ..•. .. ,: . ·. , ":, . . ·.

By:

~i.~AJ~

Deputy Clerk

.

.

.

,;'Ar,.·.

.. ·.),·

CERTIFICATE OF MAILING
·,·

. :/

.·.•

1".;,ai-...,~o-'!.;':,.,

I hereby certify that on Friday, October 23, 2015, I have delivereda'tr:ue ar,q accurate
copy of the foregoing document to the following parties in the method indicated befovv:,'.

ADA COUNTY PROSECUTOR
INTERDEPT MAIL

ADA COUNTY PUBLIC DEFENDER
INTERDEPT MAIL

CHRISTOPHER D. RICH
Clerk of the Court

By,,:, t.tL

;.,;,,t:i:c,,_

Deputy Clerk .·,

.. '

;:,

,g
It

~·.
,,

·

1•,•. .

, ":'>

~.

r,.

'-- ,.;,'1t\

I

. !(:•

...,···.
.,.

Jli,0~.,.l)"')')

ALL HEARINGS/TRIALS REMAIN AS PREVIOUSLY SCHEDULED

NOTICE OF REASSIGNMENT-Criminal
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REARDON/ MASTERS/ .SEN 28 OCTOBER 2015

2:44:52 PM !!

Courtroom507

iJUSTIN
AUSTIN CR MD 15 05045 STATUS CONFERENCE
i

I

I

...................................._ ........-1'.............._ ......- ...............................-..............................- ......._............... -,..,_,,...............................................- -........................................._ ..., .......................................

2:45:03 PM !

!Present: Kai Wittwer for the State, Daniel Taylor for the defense,
!defendant on bond
2:45:44 PM fTaylor
fl'm going to be filing a motion to contine the trial, can take it up at
.
i
.
lthePTC .
................ ............_........;..................................+··-···-..·····-·-··-······.........-,...._......-....··--·-··---··-··········-······--..- .._,___,,.._____........_,_,._.._._................,_.......
2:46:27 PM !Court
jOK. We'll need to address waiver of speedy first, and any objection
j ·
jthe State might have. Will take it all up at the PTC.
.

j

:

!

.

I

I

-

-

:
:
.
..................................................................................................................................................
............................................................... ......................
........--.....- ..............................................,-.-······
2:47:02 PM !'
!End
of
case
.

10/28/2015

_.
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
DANIEL W. TAYLOR, ISB #9692
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

:;C.-----:-~77
,Ll-;-;-Y~~,--

A.M.-----'

_M__,,,~--

OCT 2 9 2015
w.

CHf"-1lST(JP~1Ef-'1
F1!Gl1, Clerk
t\,1-1~:N:~ Cf-H;i~\iE:NSEN

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2015-0005045
Plaintiff,
MOTION TO CONTINUE
JURY TRIAL

vs.
JUSTIN K. AUSTIN,
Defendant.

COMES NOW, JUSTIN K. AUSTIN of the Ada County Public Defender's office,
counsel of record for Defendant above-named, and moves this Honorable Court to continue the
Jury Trial currently set for November 16, 2015, to a time both convenient to Court and counsel.
Defense counsel's Motion is made pursuant to good cause and upon the grounds and for the
reasons contained hereinafter.
The Defense will need additional time to consult with an expert witness.
Wherefore, upon the grounds and for the reasons contained herein, the Defendant prays
this Court to vacate the Jury Trial set for November 16, 2015, and reset said trial to a date and
time convenient to both Court and counsel.

MOTION TO CONTINUE JURY TRIAL

1
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DATED, this

~

day of October 2015.

DANIEL W. TAYLOR
Attorney for Defendant

CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on Thursday, October 29, 2015, I mailed (served) a true and
correct copy of the within instrument to:
KAI E. WITTWER
Ada County Prosecutor's Office
Interdepartmental Mail

Quincy K. Harris

MOTION TO CONTINUE JURY TRIAL

V

2

000094

REARDON, MASTERS,

AsEN

•

4 NOVEMBER 2015

1A-CRT508

02:54:43 PMi
!JUSTIN AUSTIN CR MD 15 05045 PRETRIAL CONFERENCE
i
I
.
__...................................................
_.___....... ! ............- ...............................-.................-..........................................................................................................
02:54:54 PM l
I Present: Kai Wittwer for the State, Daniel Taylor for the defense,
!
idefendant on bond
02:55:14 PMTCourt
jDefense filed a motion to continue.
02:55:24
PMTTaylor
fArgues motion.
Defendant will waive-speedy
.
......................
,_........................;................................................_......_................._
.........................................................................................
.....................................................
_...,...._..,.,......_ .......
02:56:18 PM!Wittwer
.iNo objection.
02:57:17 PM!; Court
!i Speedy
runs 1/20/16, so I'm not inclined to continue trial without a
•
i
iwa,ver.
02:57:37 PM!Court
!Addresses defendant, finds he's waived his speedy trial rights. New

,.

_...

•••-•••••-•••••-••HHOOHOHOHNOONO~OOOoOOOoHOOHOHHoOHm-•oH•O-•OlHOOH•HHOOOHoH•••••••••-••mOm••••••••O•OHO----HO•HOOOO•HHHHNOO•O•Om•••HOOOOOHOoOOOOOOOOOm••Ho-omoo-••--•-•••-•-moHOHH•••••-••••••m•••••••m•••--••

I

!JT 02/08/16@ 9am.

PTC 01/20/16@ 2:30pm. SC

Close of

l
l discovery 1/8/16.
..............................................................t---·..---.......................-..................-...........................-...·-·-·--·······-·-··-··--···-·--····--·-.....-·--····--·-·-·-··-

03:01 :00 PM!
I

11/4/2015

it End of case

.

·
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
)

THE STATE OF IDAHO,
Plaintiff,

Case No. CR- "'""~

H·
CHRJSTOPHERD. RICH

B~{il:~
\

S--s-'PLf ~

h""l"~'l

)
)
)
)
)
Defendant.
---------~~
~ ~ - - - - .)

vs.

FILED

ORDER GOVERNING FURTHER
CRIMINAL PROCEEDINGS AND
NOTICE OF TRIAL SETTING

{

IT IS HEREBY ORDERED as follows:

¥_ ___,d,.........~/AA.
_____, 20J.k.
, 20lk_ at J. ~v p.m. wherein
\. Jl.Y'\

(1)

Compliance date for discovery is set on or before _ _

(2)

Status conference will be held on
\ ~
defendant(s) must be personally present in court.

(3)

Pretrial conference will be held on )P
defendant(s) must be personally present in court.

(4)

20
at~ *m. and shall be scheduled for
J~ry trial will be held on
...)__ days. The order of the jury panel will be drawn by lot the afternoon before the day of trial in

-0

t~

'6:

lk_ at J .{ D p.m. wherein

, 20

t ~b , ll£_

chambers. Counsel may be present for the drawing of the names.

(5)

Notice is hereby given, pursuant to Rule 25(a)(6), I.C.R. that an alternate judge may be assigned to
preside over the trial of this case. The following is a list of potential alternate judges:
Hon.
Hon.
Hon.
Hon.

( 6)

G.D. Carey
Hon. Cheri Copsey
Hon. Dennis Goff
Renee Hoff
Hon. Duff McKee
Hon. James Judd
Hon. Kathryn Sticklen
Thomas Neville
Hon. Gerald Schroeder
Darla Williamson
Hon. Ronald Wilper
ALL SITTING FOURTH DISTRICT JUDGES

Defendant shall file all pretrial motions governed by Rule 12 of the Idaho Criminal Rules no
later than fourteen (14) days after the compliance date set for discovery or otherwise show
good cause, upon formal motion, why such time limits should be extended. All such motions
must be brought on for hearing within fourteen (14) days after filing or forty-eight (48) hours before
trial, whichever is earlier. All motions in limine shall be in writing and filed no later than five (5)
days prior to the pretrial conference. All Motions to Suppress Evidence must be accompanied by a
brief setting forth the factual basis and legal basis for the suppression of evidence.

~

~dayof

LL11fl

M
EL
District Judge

201

~

ON

cc: Hand delivered to Defendant and Counsel
ORDER GOVERNING FURTHER CRIMINAL PROCEEDINGS AND NOTICE OF TRIAL SETTING

i

000096

e

• :/0~-JAN 08 2016

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant

CHRISTOPHER D. RICH, Clerk
By MAURA OLSON
DEPUTY

DANIEL W. TAYLOR, ISB #9692
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2015-0005045
Plaintiff,
DEFENDANT'S DISCOVERY
RESPONSE TO COURT

vs.
JUSTIN K. AUSTIN,
Defendant.

COMES NOW, JUSTIN K. AUSTIN, Defendant above-named, by and through counsel

DANIEL W. TAYLOR, Ada County Public Defender's office, and informs this Court that
Defendant has complied with the State's request for discovery by serving upon KAI E.
WITTWER, counsel for the state of Idaho, with Defendant's Response to Request for Discovery
on the above-filed date.
DATED, this~ day of January 2016.

CERTIFICATE OF MAILING

I HEREBY CERTIFY, that on this

l

day of January 2016, I mailed (served) a true

and correct copy of the within instrument to:
KAI E. WITTWER
Ada County Prosecutor's Office
Interdepartmental Mail

("~
1'_')
'" \.)" _

DEFENDANT'S DISCOVERY RESPONSE TO COURT

000097

e :~-+-f-to...........,..,~~-- _
JAN 08 2016

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant

CHRISTOPHER D. RICH, Clerk
By MAURA OLSON

DANIEL W. TAYLOR, ISB #9692
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

Ol!PUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2015-0005045
Plaintiff,
DEFENDANT'S RESPONSE TO
REQUEST FOR DISCOVERY

vs.

JUSTIN K. AUSTIN,
Defendant.

COMES NOW, JUSTIN K. AUSTIN, Defendant above-named, by and through counsel

DANIEL W. TAYLOR, Ada County Public Defender's office, and hereby responds to the
State's request for discovery pursuant to ICR 16(c), et seq.
1.

Documents and Tangible Objects:

The Defendant is not in possession of books, papers, documents, photographs, tangible
objects or copies or portions thereof, which the defendant intends to introduce in evidence at the
trial. The defense, however, recognizes the State's discovery request is continuing in nature and
will respond should further evidence of this nature come to light.
2.

Reports of Examinations and Tests:

The defense is not in possession, custody, or control of any results or reports of physical
or mental examinations and of scientific tests or experiments made in connection with this case,
or copies thereof, which the defendant intends to introduce in evidence in trial, or which were
prepared by a witness whom the defendant intends to call at trial.

~FENDANT'S RESPONSE TO REQUEST FOR DISCOVERY

The defense, however,

1

000098

..
recognizes the State's discovery request is continuing in nature and will respond should further
evidence of this nature come to light.
3.

Defense Witnesses:

The following is a list of witnesses whom the defendant intends to call at trial:
4.

Expert Witnesses:

The following is a list of expert witnesses whom the defendant intends to call at trial:
•

Loring Beals M.S., clinical toxicologist, 11997 W. Daniel Dr., Boise, ID 83713
(208) 376-0364

DATED, this

$'

day of January 2016.

DEFENDANT'S RESPONSE TO REQUEST FOR DISCOVERY

2
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NO.-----;:;Fl-;-;:Le';-D.;---"'.;-:°-1\1\-

- !ls
11·.?V
A.fvl. _ _ _ _P.M
-

JAN 12 2016
CHRISTOPHER D. RICH, Clerk
By MEG KEENAN
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702-5954
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.

)

)
)
)
)

Case No. CR-MD-2015-0005045

)

JUSTIN KEITH AUSTIN,
Defendant.

SPECIFIC REQUEST FOR
DISCOVERY

)
)
)

__________ )
TO THE ABOVE NAMED DEFENDANT:
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the Idaho

Criminal Rules, requests Discovery and inspection of the following:
(1) Documents and Tangible Objects: The State received on January 8, 2016, a

discovery response from the Defendant, disclosing Loring Beals, M.S., clinical toxicologist,
as an expert witness the Defendant intends to call at trial. Contact information for this
witness was provided. However, the discovery response did not include any written
summary or report of any testimony that the defense intends to introduce, including the facts
SPECIFIC REQUEST FOR DISCOVERY (AUSTIN), Page 1

000100

e
and data supporting any opinion to be offered, nor were the witness's qualifications
provided. As provided in I.C.R. 16(c)(4), these items previously were requested by the
State in its Request for Discovery, served on the Defendant on August 27, 2015.

'ZA---day of January 2016.
nATEn this if:.

JAN M. BENNETTS
Ada County Prosecuting Attorney
\

By:

Kai E. Wittwer
Deputy Prosecuting Attorney

SPECIFIC REQUEST FOR DISCOVERY (AUSTIN), Page 2
000101

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that on this

/2:

_,rday of January 2016, I caused to be

served, a true and correct copy of the foregoing SPECIFIC REQUEST FOR
DISCOVERYupon the individual(s) named below in the manner noted:

Name and address: Daniel W. Taylor, Ada County Public Defender's Office

o By depositing copies of the same in the United States mail, postage prepaid, first
class.

o By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

o By faxing copies of the same to said attomey(s) at the facsimile number:
~By depositing copies of the same in the interdepartmental mail:

/,,i~d~

~H.Curtis
Legal Assistant

l
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JAN 12 2016
CHRISTOPHER D. RICH, Cieri<
By MEG KEENAN
!j~l::'-lf'i\/

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kai Wittwer
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, ID 83702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
THIRD ADDENDUM TO
DISCOVERY RESPONSE TO
COURT

COMES NOW, Kai Wittwer, Deputy Prosecuting Attorney in and for Ada County, State of
Idaho, and informs the Court that the State has submitted an Third Addendum to Response to
Discovery.

,r,,..

RESPECTFULLY SUBMITTED this ( ?_; day of January 2016.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:

Kai Wittwer
Deputy Prosecuting Attorney
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REARDON/ MASTERS ,IDSEN 13 JANUARY 2016

•

1A-CRT508

Time
Speaker
02:53:28 PM)

Note
I JUSTIN AUSTIN CR MD 15 05045 STATUS CONFERENCE
i

02:53:42 PM f

fPresent: Kai Wittwer for the State, Daniel Taylor for the defense,
!defendant on bond

i

!
02:54:52 PMf Taylor
02:55:57 PM fWittwer

On for trial.
!iComments.

02:57:14 PM! Court
02:57: 18 PM f

tsee you next week.
End of case

:

1/13/2016

f

I also have one before Hansen the same day.
·
· · · ·... ··· ......................................................................... ·
· ·.. ··................................................................... ·... ·· ·

:
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REARDON/ MASTERS, IDSEN 20 JANUARY 2016
Time
Speaker
02:25:42 PM j
!!
.

02:26:05 PM 1

!

l

02:26:53 PM Taylor

1A-CRT507

Note
! JUSTIN AUSTIN CR MD 15 05045 PRETRIAL CONFERENCE
.,i

1Present: Kai Wittwer for the State, Daniel Taylor for the defense,
!defendant on bond

l Still on for trial, although I have a trial same day before Judge

!
! Hansen. That trial is scheduled for 4d.
··02:28:35.. PMlCourt ....................l3t14?·········-··········································································································································..·-·····..............................................
·02:29:40
··02:29:53
02:30:11
02:30:28

t

PM Wittwer
PM1Taylor
PM1 Court
PM Wittwer

I

tWorks for me, although I need to check with my witnesses.
fworks for me. Maybe keep both dates?
fves, will tentatively set for that, maybe with another PTC.
f I need to know for sure if we're going on the 8th .

..o2:30:50.. PM1.Court ....................Jcan ..set..another..PTC.2/3/1.6.. @.3pm .........................................................................................................
02:30:58 PM! Taylor
! I should know by then.
02:31 :04 PM' Court
' I'm inclined to just leave it on the 8th, with the March date as a backup. See you on 2/3. If it's clear we're going to trial on the 8th, then
defendant doesn't need to be here on the 3rd. Otherwise he has to
be here to get notice of a new date.

l

I Re expert witness.

02:33:06 PM Wittwer
02:33: 11 PM fCourt

!If it's not in hand by next Wednesday at 5pm, then defense can't

02:33:26 PMlTaylor
02:33:48 PMf:

:

!

1/20/2016

l bring it in.
f OK.
f End of case
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant

JAN 2 5 2016

DANIEL W. TAYLOR, ISB #9692
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83 702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

CHRISTOPH!R 0, RIOH, Clerk
By CHAIS FRIES
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2015-0005045

Plaintiff,
vs.

DEFENDANT'S 2ND DISCOVERY
RESPONSE TO COURT

JUSTIN K. AUSTIN,
Defendant.

COMES NOW, Justin K. Austin, Defendant above-named, by and through counsel
Daniel W. Taylor, Ada County Public Defender's office, and informs this Court that
Defendant has complied with the State's request for discovery by serving upon Kai E.
Wittwer, counsel for the state of Idaho, with Defendant's Addendum to Discovery on the
above-filed date.
DATED, Monday, January L..;J-:--z:t:Hr&.-

Attorney for Defendant
CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on Monday, January 25, 2016, I mailed (served) a true
and correct copy of the within instrument to:
Kai E. Wittwer
Ada County Prosecutor's office
Interdepartmental Mail
Irene B a r r ~

DEFENDANT'S

2ND

DISCOVERY RESPONSE TO COURT

000106

REARDON/ MASTERSIADSEN 3 FEBRUARY 2016

•

1A-CRT507

Time
Speaker
03:32:08 PM!:

Note
l: JUSTIN AUSTIN CR MD 15 05045 PRETRIAL CONFERENCE

03:32:31 PMl

il the
Present: Kai Wittwer for the State,· Mike Lojek (for Daniel Taylor) for
defense, defendant on bond

i

!

-

l

03:32:41 PM Wittwer

!

:

J1•m going to ask for a continuance to the date we'd previously talked
!about.
JNo objection to that.
Re request for continuance. I'm going to be filing a Mo/In Limine
l with respedt to the expert witness.
No objection to rescheduling the trial to 14 March. Understand
j defendant has previously waived his right to speedy trial.

03:33:10 PMJLojek
03:34:23 PM Witwer

l

03:35:13 PMJLojek

f

03:35:44 PMf Court

f vacate February date, set it for 3/14/16. Likely to be before Judge
!Carey.
f I can get the Mo/In Limine filed by next week.
JI'd recommend setting it for some time after the 23rd for hearing, so
l Judge Carey himself will be able to make that ruling (since he'll most
)likely be doing the trial). Another PTC 03/09/16@ 3pm. Won't set
another status conference.
I

l
l

j

!

03:36:06 PMTWittwer
03:36:16 PMl Court

!
l

!
i

03:38:32 PM f:

2/3/2016

!

tEnd of case
:

1 of 1
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FEB 19 2016
JAN M. BENNETTS
Ada County Prosecuting Attorney

CHRISTOPHER D. RICH, Clerk
By ARIC SHANK
DEPUTY

Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant,

________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045

STATE'S SECOND MOTION IN
LIMINE

COMES NOW, Kai E. Wittwer, Deputy Ada County Prosecuting Attorney, submits the

State's Second Motion in Limine. The State seeks orders from the Court as follows:
1. Prohibiting any testimony offered through a defense witness or elicited from any of
the State's witnesses, or any argument or comment upon or relating to any
measurement of uncertainty or margin of error of the Lifeloc FC20 breath testing
instrument;
2. Excluding any expert or other testimony or evidence offered or elicited by the defense
relating to the Defendant's alcohol concentration (BAC) at the time he was driving or
stopped, and further excluding any testimony other evidence, argument or comment

STATE'S SECOND MOTION IN LIMINE (AUSTIN, CR-MD-2015-0005045), Page 1

000108

relating to whether the Defendant's BAC was rising between the time he was driving
or stopped and the time of the breath tests.

f Cf ,rz,-.
RESPECTFULLY SUBMITTED this _I_t_ day of February, 2016.

JAN M. BENNETTS
Ada County Prosecuting Attorney

By: Kai E. Wittwer
Deputy Prosecuting Attorney

CERTIFICATE~ C E

I HEREBY CERTIFY that on t h i s ~ day of February, 2016, I served a true and
correct copy of the foregoing STATE'S SECOND MOTION IN LIMINE on DANIEL TAYLOR,
Ada County Public Defender's Office, 200 W Front St, Ste 1107, Boise ID 83702, in the
following manner:
o

By hand delivery.

o

By depositing copies of the same in the United States mail, postage prepaid, first class.

~ y depositing copies of the same in the Interdepartmental Mail.
/

o

By informing the office of said individual(s) that said copies were available for pickup at the
Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attorney(s) at the facsimile number: _ _ __

STATE'S SECOND MOTION IN LIMINE (AUSTIN, CR-MD-2015-0005045), Page 2
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A.M _ _ _ _FIL~~_
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FEB 1 9 2016
CHRISTOPHER D. R!CH, Clerk
By ARIC SHANK
DEPUTY

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kai Wittwer
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.

________________
TO:

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
NOTICE OF HEARING

Daniel W. Taylor, his Attorney of Record, you will please take notice that

on the 9th day of March 2016, at the hour of 3:00 o'clock of said day, or as soon
thereafter as counsel can be heard, Deputy Prosecuting Attorney Kai Wittwer, will move
this Honorable Court regarding the State's Second Motion in Limine in the above-entitled
action.
f C1 ti-DATED this J.l_day of February 2016

JAN M. BENNETTS
Ada County Prosecuting Attorney

By: Kai Wittwer
Deputy Prosecuting Attorney

NOTICE OF HEARING (AUSTIN) Page 1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this

j~fFebruary 2016, I caused to be

served, a true and correct copy of the foregoing Notice of Hearing upon the individual(s)
named below in the manner noted:
Name and address: Daniel W. Taylor, Ada County Public Defender's Office

o

By depositing copies of the same in the United States mail, postage prepaid, first
class.

~By depositing copies of the same in the Interdepartmental Mail.
/

o

By informing the office of said individual(s) that said copies were available for
pickup at the Office of the Ada County Prosecutor.

o

By faxing copies of the same to said attomey(s) at the facsimile number: _ _ __

NOTICE OF HEARING (AUSTIN) Page 2
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A.M _ _ _ _.., . M.______

FEB 19 2016
JAN M. BENNETTS
Ada County Prosecuting Attorney

CHRISTOPHER D. RICH, Clerk
By ARIC SHANK
DEPUTY

Kai E. Wittwer
Deputy Prosecuting Attorney
200 W. Front Street, Room 3191
Boise, Idaho 83702
Phone: 287-7700
Fax: 287-7709

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant,

________________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045

MEMORANDUM IN SUPPORT
OF STATE'S SECOND MOTION
INLIMINE

COMES NOW, Kai E. Wittwer, Deputy Ada County Prosecuting Attorney, submits this

Memorandum in Support of State's Second Motion in Limine, filed contemporaneously
herewith.
FACTS

In the very early morning on April 5, 2015, Deputy Richardson of the Ada County
Sheriffs Office stopped the Defendant, who was driving a motor vehicle, after seeing him tum
onto a roadway without signaling and then failing to signal a lane change. Deputy Richardson
smelled the odor of alcohol coming from the Defendant and he noticed a couple of other
indications the Defendant had consumed alcohol.

Ultimately, the Defendant admitted to

MEMORANDUM IN SUPPORT OF STATE'S SECOND MOTION IN LIMINE (AUSTIN, CR-MD-2015000112
0005045), Page 1

'

'

drinking two one-ounce shots of whiskey and a pint of Miller Lite beer at some point "just
recently" before being stopped.
Based on observations and the Defendant's statements, Deputy Richardson conducted
standardized field sobriety tests on the Defendant and then requested that the Defendant take a
breath test, using the Lifeloc breath testing instrument. The two breath test results were .085 and
.086. The Defendant was arrested and then taken to the jail. The Defendant now stands charged
by Information with the crime of Operating a Motor Vehicle While Under the Influence of
Alcohol and/or Drugs, LC. § 18-8004, 8005(6), wherein it specifically is alleged in the
alternative that he drove a motor vehicle while under influence of alcohol and/or drugs, or that he
drove a motor vehicle with an alcohol concentration of .08 or more.
ARGUMENT

As stated in the State's Second Motion in Limine, the State seeks orders from the Court
as follows:
1. Prohibiting any testimony offered through a defense witness or elicited from any of
the State's witnesses, or any argument or comment upon or relating to any
measurement of uncertainty or margin of error of the Lifeloc FC20 breath testing
instrument;
2. Excluding any expert or other testimony or evidence offered or elicited by the defense
relating to the Defendant's alcohol concentration (BAC) at the time he was driving or
stopped, and further excluding any testimony other evidence, argument or comment
relating to whether the Defendant's BAC was rising between the time he was driving
or stopped and the time of the breath tests.
Such testimony, evidence, argument or comment should be excluded because it is irrelevant and,
therefore, not admissible.

MEMORANDUM IN SUPPORT OF STATE'S SECOND MOTION IN LIMINE (AUSTIN, CR-MD-2015000113
0005045), Page 2

Through discovery, the Defendant has disclosed to the State that Loring Beals, M.S., may
be called by the Defendant to testify as an expert witness. In response to a specific request for
discovery seeking disclosure of a summary or report of any expert witness testimony the defense
intends to introduce, as well as the facts and data supporting any opinion to be offered, the
Defendant also disclosed a letter from Mr. Beals dated January 21, 2016, that states the
following: "Based on his gender, height and weight (175 lbs) I calculate that at the time he was
stopped his alcohol concentration would have been around .06 to .065 rising to the higher level
by the time he was actually tested a half hour later." The State, therefore, assumes that this
statement generally represents what the Defendant intends to offer by way of expert witness
testimony.
Measurement of Uncertainty/Margin of Error

The State, somewhat pre-emptively, first seeks to exclude as irrelevant any testimony,
other evidence, argument or comment to the jury upon or relating to the measurement of
uncertainty or margin of error of the Lifeloc FC20 breath testing instrument used in this case.
Although the defense has not given specific notice that they may raise this issue, it is an issue
that has been brought up in other cases, and the State seeks to avoid any problems that may arise
from it improperly being introduced in this trial.
Idaho appellate courts previously have held that in the context of an alleged "per se"
violation of the DUI statute (LC. § 18-8004)-that is, where it is alleged that a defendant had an
alcohol concentration of .08 or more-the margin of error of a breath testing instrument used to
administer a breath test that complies with statutory requirements is irrelevant.

The terms

"measurement of uncertainty" or "margin of error" refer generally to any potential error in
measurement inherent within the testing instrument itself.

In Elias-Cruz v. Idaho Dept. of

Transportation, 280 P.3d 703 (Idaho 2012), at an administrative license suspension hearing

MEMORANDUM IN SUPPORT OF STATE'S SECOND MOTION IN LIMINE (AUSTIN, CR-MD-2015000114
0005045), Page 3

Elias-Cruz attempted to show through expert testimony that, due to the breath testing
instrument's margin of error, her actual blood alcohol content could have been below the legal
limit. The hearing officer rejected her argument and sustained her license suspension. The
Supreme Court of Idaho held that "[a]fter the 1987 amendment [of section 18-8004], a violation
can be shown simply by the results of a test for alcohol concentration that complies with the
statutory requirements.

With that change, the margin of error in the testing equipment is

irrelevant." Id. at 707. The Court went on to explain that the actual alcohol concentration in a
driver's blood is not the standard; rather, the standard "is simply the alcohol concentration shown
by an approved and properly administered test of the driver's breath, blood, or urine. Because
the actual alcohol concentration in the driver's blood is no longer the standard, the testing
machine's margin of error is irrelevant." Id. at 708-09.
Elias-Cruz was decided in the context of an administrative license suspension hearing

pursuant to LC. § 18-8002A. However, the Supreme Court there pointed out that, subsequent to
the 1987 amendment to the DUI statute, in 1993, "the legislature enacted Idaho Code section 188002A, creating the administrative license suspension . . . . The definition of "evidentiary test
for alcohol concentration" in section 18-8002A is the same as the definition in Idaho Code
section 18-8004(4) . . . . Therefore, the margin of error of the testing equipment is also irrelevant
in proceedings under section 18-8002A." Id. Thus, Elias-Cruz actually interpreted LC. § 188004 and simply applied it to administrative hearings.
Even more recently, the Court of Appeals of Idaho addressed this issue in State v.
Tomlinson, 357 P.3d 238 (Ct. App. 2015). In Tomlinson, the state elected to prosecute only

under the "per se" theory of liability and filed a motion in limine seeking, among other things, to
exclude evidence about uncertainty or error in the defendant's measured breath alcohol
concentration, including whether that alcohol concentration was rising or falling between the

MEMORANDUM IN SUPPORT OF STATE'S SECOND MOTION IN LIMINE (AUSTIN, CR-MD-2015000115
0005045), Page 4

time of the stop and the time of the breath test. Tomlinson argued to the court of appeals that the
magistrate erred in excluding evidence about the margin of error of the breath testing instrument.
The court of appeals referred to and quoted from the Supreme Court's decision in Elias-Cruz,
and emphasized that "Elias-Cruz is not limited to only administrative proceedings . . . . Indeed,
what is relevant to proving a violation of LC.§ 18-8004 is the same regardless of the context. As
a result, that interpretation is just as controlling as to the admissibility of the margin of error ...
in a criminal case as it is in an administrative hearing." Tomlinson, 357 P.3d at 247.
As established by Idaho's appellate courts, evidence relating to the margin of error or
measurement of uncertainty of the breath testing instrument is not relevant. Therefore, this Court
should exclude any such testimony or other related evidence, and also prohibit any argument or
comment by counsel to the jury about it.
BAC at the Time of Driving/Rising BAC

The State also requests that the Court exclude any testimony or evidence relating to what
the Defendant's alcohol concentration (BAC) would have been at the time he was driving or
stopped, and further exclude any evidence, argument or comment to the jury relating to whether
the Defendant's BAC was rising between the time he was driving and the time of the breath tests.
Such evidence again is not relevant.
Based upon the expert witness disclosure from the defense in this case, it appears to the
State that the they intend to offer Mr. Beals's opinion as to the Defendant's actual (or
approximate) BAC at the time he was driving or stopped, presumably in an effort to convince the
jury not to convict because that when the Defendant was driving he was under the legal limit of
.08. As discussed above, however, in the context of a prosecution for a "per se" violation of the
DUI statute, the applicable standard is not the actual alcohol concentration of the defendant, but
rather it is the alcohol concentration as shown by a properly administered test using an approved

MEMORANDUM IN SUPPORT OF STATE'S SECOND MOTION IN LIMINE (AUSTIN, CR-MD-2015000116
0005045), Page 5

and certified instrument. The Tomlinson court also addressed the admissibility of so-called
"back extrapolation" evidence. In holding that the magistrate did not err in excluding such
evidence, the court stated:
As we noted in Hardesty and Presnall, a breath test result may be impeached by a
contemporaneous contradicting result or expert testimony as to what the
defendant's blood alcohol content would have been at the time of the breath test.
No Idaho appellate court has ever held, under the post-1987 DUI statute, that
evidence regarding a defendant's alcohol concentration at a time other than when
an evidentiary test was performed is relevant under a per se theory of liability.
Thus, the alcohol concentration in a defendant's blood, breath, or urine at the time
he or she was driving is irrelevant.
Tomlinson, 357 P.3d at 248 (italics in original). Therefore, the Defendant in this case should not

be allowed to introduce expert testimony to the jury about his BAC at the time he was driving or
stopped, or to introduce any evidence or make any comment about a rising BAC, because it
simply is not relevant to the issue of alcohol concentration that the jury must determine.
The State notes that in this case the Defendant not only is charged under the "per se"
theory, but also under the so-called "impairment" theory-that is, that he was driving while
under the influence of alcohol irrespective of his BAC. While not relevant to the per se theory of
liability, back extrapolated BAC evidence may be relevant to the impairment theory. However,
the Supreme Court of Idaho in State v. Robinett, 141 Idaho 110 (2005), cautioned that "a
numerical BAC test result is relevant to a prosecution for driving under the influence (as opposed
to a per se violation) only if a proper foundation is laid to assure the validity of the test result,
including evidence extrapolating the result back to the time of the alleged offense. Id. at 112
(emphasis added). The court went on to state that
[t]his requires there be evidence connecting the test result to the time of the
alleged offense and evidence showing how the numerical result relates to the issue
of impairment. In other words, numerical test results can be admitted in a driving
under the influence prosecution if there is a connection shown between the
numerical result and driving impairment at the time the motor vehicle was
operated.

MEMORANDUM IN SUPPORT OF STATE'S SECOND MOTION IN LIMINE (AUSTIN, CR-MD-2015000117
0005045), Page 6

''

Id. at 113.

Based upon the reasoning and holding in Robinett, if the Defendant seeks to introduce
Mr. Beals's opinion about the Defendant's BAC at the time he was driving or stopped in an
effort to show that he was not under the influence while he was driving, the Court should first
require a proper evidentiary foundation be laid to assure the validity of the calculated BAC and
to show a connection between that calculated BAC and the issue of impairment. The State
asserts that such a proper foundation should be given first in an offer of proof made outside the
presence of the jury.

The State notes that it has not received any specific information in

discovery regarding what formula or method was used by Mr. Beals to calculate the approximate
BAC of .06 to .065, and there also has been no information given in response to the State's
specific discovery request regarding any opinion, or the foundational basis for such opinion, as to
how the calculated BAC relates to the issue of impairment.
Therefore, this Court should exclude any back extrapolated BAC evidence from the
defense offered either in relation to the per se theory because it is irrelevant, or offered in relation
to the impairment theory because of a lack of foundation.
CONCLUSION

Based upon the foregoing, the State respectfully requests that the Court grant the State's
Second Motion in Limine.
RESPECTFULLY SUBMITTED this \

i

~ay of February, 2016.

JAN M. BENNETTS
Ada County Prosecuting Attorney

By: Kai E. Wittwer
Deputy Prosecuting Attorney

MEMORANDUM IN SUPPORT OF STATE'S SECOND MOTION IN LIMINE (AUSTIN, CR-MD-2015000118
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ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant
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MAR D8 2016

DANIEL W. TAYLOR, ISB # 9692
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7419

CHRISTO,OHER 0. AICH, CleFk
By IAfl!A WAIOHT
DEl'UTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN K. AUSTIN,
Defendant.

)
)

)
)
)
)
)

Criminal No. MD-15-5045
OBJECTION TO STATE'S
SECOND MOTION IN LIMINE

)
)
)

_______________

Defendant, Justin K. Austin, by and through his Attorney of Record, the Ada
County Public Defender's Office, Daniel W. Taylor, handling attorney, submits this
Objection to the State's Second Motion in Limine.
FACTS
On April 5, 2015, at around 12:29 a.m., Justin Austin was driving a motor vehicle
and was pulled over by Deputy Richardson of the Ada County Sheriff's Office for traffic
violations. Deputy Richardson ultimately conducted a DUI investigation and at
approximately 12:53 a.m. and 12:56 a.m., Justin Austin was given two breath alcohol tests
on a Lifeloc breathalyzer. The results of those two tests were .085 and .086. Mr. Austin was
arrested for driving under the influence, and has been charged by Information with

OBJECTION TO STATE'S SECOND MOTION IN LIMINE

1

000119

•
operating a motor vehicle while under the influence of alcohol and/ or drugs, or with an
alcohol concentration of .08 or more, a violation ofldaho Code§ 18-8004, 8005(6).
It is Mr. Austin's intent to present evidence at his jury trial under Rule 702 of the
Idaho Rules of Evidence, through an expert witness, that based on Mr. Austin's admission
of consuming three alcoholic drinks approximately 30 minutes before this traffic stop, along
with his physical characteristics (gender, height, weight), that at the time of the traffic stop
his alcohol concentration would have been approximately .06 to .065.

ARGUMENT
I.

Justin Austin has a Constitutional Right to Present a Defense

Defendant, Justin Austin has a Constitutional right to present a defense. The Sixth
Amendment of the Unites States Constitution guarantees a criminal defendant the right "to
have compulsory process for obtaining witnesses in his favor." Article. I,§ 13 of the Idaho
State Constitution also guarantees that "[i]n all criminal prosecutions, the party accused
shall have the right to a speedy and public trial; to have the process of the court to compel
the attendance of witnesses in his behalf, and to appear and defend in person and with
counsel."
Compulsory process is "in plain terms the right to present a defense, the right to
present the defendant's version of the facts as well as the prosecution's to the jury so it may
decide where the truth lies." (State v. Dalrymple, 144 Idaho 628, 634-35, (2007) citing
Washington v. Texas, 388 U.S. 14, 19, 87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967)). The

Defendant has a Constitutional right to present evidence in this case that is relevant to the

OBJECTION TO STATE'S SECOND MOTION IN LIMINE
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charge of whether or not his alcohol concentration was at the legal limit at the time he was
driving.
II.

Back Extrapolation of Alcohol Concentration at Time of Driving is Relevant
Evidence

Idaho Code section 18-8004(1)(a) states that it is "unlawful for any person ... who has
an alcohol concentration of 0.08, as defined in subsection (4) of this section, ... to drive or be
in actual physical control of a motor vehicle within this state ... " This specific theory of guilt
is referred to as the "per se" theory. (Elias-Cruz v. Idaho DOT, 153 Idaho 200, at p. 203,
(2012)). The 1987 amendment to this section, now requires to prove a violation under a "per
se" theory that it must be shown that the results of a test for alcohol concentration complies
with the statutory requirements. Subsection (4) of§ 18-8004 creates a statutorily mandated
formula for determining alcohol concentration for evidentiary testing. Id. at 204. The
practical effect of this amendment is to eliminate any defense argument regarding any
possible inaccuracy in the formula used to determine the alcohol concentration. Id.
However, Idaho Code § 18-8004(1)(a) clearly and unambiguously states the offense is
committed under a "per se" theory only when a person "drives or is in actual physical
control of a motor vehicle" with the requisite alcohol concentration.
The present case is distinguishable from State v. Tomlinson. (357 P.3d 238 (2015)). In
Tomlinson, the defense did not actually have an expert retained, and therefore was not

actually attempting to offer such evidence through an expert witness. Rather, the defense
was objecting to the denial of a continuance in order to retain such evidence. However, the
Court of Appeal did discuss that possibility:
"had the defense retained an expert to discuss extrapolation ... then the magistrate
still would not have erred in excluding that evidence. Although evidence of the lapse
of time between the stop and the evidentiary test is relevant to the weight afforded

3
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the test results, it does not necessarily follow that evidence regarding back
extrapolation is relevant to defend against a per se violation of the statute." (Id. at p.
248)
In the present case, the defense in fact has an expert witness that is prepared to testify
as to evidence regarding what the defendant's alcohol concentration would have been at the
time of driving, which is clearly distinguishable from the facts of Tomlinson. Loring Beals is
prepared to testify regarding back extrapolation of the alcohol concentration. Specifically,
that based on the defendant's physical characteristics and reported alcohol ingestion, that
the defendant's blood alcohol concentration would have been around .06 to .65, below the
statutory legal limit of 0.08 at the time of driving.
In addition, the fact that such evidence was not in front of the Court in Tomlinson,
and that it was not necessary to the holding, indicates that the Court's discussion is clearly
dicta. As such, it is not binding on this court, and is merely advisory. However, even the
court in Tomlinson points out, "the lapse of time between the stop and the evidentiary test is
relevant to the weight afforded the test result" Id.
In State v. Sutliff, the Idaho Supreme Court held that blood alcohol concentration test
results did not need to be related back to the time of the offense as a foundational
prerequisite to admissibility. 97 Idaho 523 (1976). In Sutliff, the DUI statute was section 49352, and was worded differently than the present DUI statute, 18-8004(1)(a). However, in
State v. Robinett, the Idaho Supreme Court held that the prosecutor in Sutliff was in "effect

prosecuting the case in a manner analogous to the current per se method of proof." 141
Idaho 110, at 112-113 (2005). In so holding, the Idaho Supreme Court again affirmed Sutliff
for the principal that "the lapse of time prior to the extraction of samples goes to the weight
to be afforded the test results and not to their admissibility." Id.

4
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As stated in Sutliff, Robinette, and even in Tomlinson, "the lapse of time prior to the
extraction of samples goes to the weight to be afforded the test results and not to their
admissibility." The reason why the lapse of time is relevant is that it goes to the fundamental
issue of the charge: whether the suspect at minimum had an alcohol concentration of .08 or
higher at the time of driving. Evidence from an expert witness that the suspect's alcohol
concentration would have been below the legal limit of .08 at the time the suspect was
driving is relevant evidence.
Evidence is relevant if it has any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would
be without the evidence. I.R.E. 401. Clearly, such evidence directly goes towards the
fundamental issue of the charge, in that it directly negates a necessary element of the charge,
whether or not the defendant had an alcohol concentration of .08 or higher at the time he was
driving.

This case is also distinguishable from Elias-Cruz v. Idaho DOT. (153 Idaho 200
(2012)). The Idaho Supreme Court in Elias-Cruz is directly dealing with the issue of the
blood alcohol concentration test machine's margin of error. The Court held that such
evidence was not relevant due to the wording of the statute that makes a "per se" violation
an alcohol concentration of 0.08 or higher shown by an approved and properly administered
test of the driver's breath. This is a change from the pre-1987 statute that required a
"determination of the percent by weight of alcohol concentration in blood." Id. at 204. The
Court held that "because the actual alcohol concentration in the driver's blood is no longer
the standard, the testing machine's margin of error is irrelevant." Id. at 205-206.

5
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•
In the present case, the proposed evidence regarding the defendant's alcohol
concentration at the time of driving does not in any way attack the statutorily mandated
equation by which the alcohol concentration is determined, or attempt to draw out inherent
accuracy problems regarding the test. Rather the proposed evidence goes to show that at the
time the defendant was driving and in physical control of a vehicle, his alcohol
concentration would have been below the legal limit. Again, this is relevant evidence that
directly negates an element of the charge
CONCLUSION
Defendant, Justin Austin, has a Constitutional right to present relevant evidence in
his defense. If properly qualified as an expert witness under I.R.E. 702, the defense should
be allowed to offer expert testimony regarding the defendant's alcohol concentration at the
time he was driving.
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CAREY FOR REARDON l.sTERS / MADSEN 9 MARCH 201,,

Time
Speaker
04:03:40 PM I
i:
04:03:56 PM

Note
l! JUSTIN AUSTIN CR MD 15 05045 PRETRIAL CONFERENCE
:

!

f

fPresent:

l
1
1

l Set for trial Monday.

!

04:04: 10 PM Court
04:04:20 PM Taylor
04:04:25 PM Court

!

04:05: 10 PM! Wittwer
04:19:34 PMl Court
04:21 :06 PMt Court

!
!

i

I

04:22:32 PMf Wittwer

I

04:24:13 PMfTaylor
04:31 :42 PM!Wittwer
04:37:36 PM Court

fWe're ready for trial.

1State filed a 2nd Mo/In Limine related to testimony and opinions of
!Mr. Beals, and defense filed an objection.
fArgues motion.

fQuestions Mr. Wittwer.
.. There's also a due process issue, in the sense of if there is evidence
to show that in fact the SAC was less than .08 at the time defendant
was driving regardless of the fact that it was over .08 at the time of
the test, the statute is precluding defendant from putting on a valid
defense.
!They have a right to present a defense, but not to present a defense
I based on irrelevant evidence.
f Response
Reply.
State's position may impair defendant's right to a fair trial. And there
!are other conside.rations ... The bottome line is that, at this point, I'm
!inclined to let defense - IF it's going to put on this kind of evidence !at least offer it, I'll listen to any objections, and I'll decide whether or
not to let it in.
fAsk that it be outside presence of the jury.
!we'll be presenting evidence as to time of injestion of alcohol as it
!relates to driving.
JI'm not going to make any ruling at this point, but I'm certainly going
!to think about it some more.
! Re exhibits. Judge Copsey heard State's first Mo/In limine re
! Nevada convictions - I can offer the Court a jury instruction re that.

1
!

!

04:40:05 PM fWittwer
04:40:36 PMf Taylor

!

f

04:42: 19 PM Court

!

f

04:42:54 PM Wittwer

!

Kai Wittwer for the State, Daniel Taylor for the defense,

!defendant on bond

1
1

!
!
!

1A-CRT508

04:43:59 PM fTaylor

tHe's mentioned that to em - I'd like to see the proposed jury

04:44:16 PMl Court

fwe'll worry about it when it happens.
!what Judge Copsey ruled is correct.

I

!

04:45:49 PMf Taylor

!

04:46:14 PM! Court
04:47:49 PM!

3/9/2016

I instruction and take it from there.

My immediate reaction is that

J1 don't expect any objections to the actual Judgments of Conviction,

!I just want to see the proposed instruction.
Jwe'II start at 9am Monday.
!End of case
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MAR 11 2016
CHRISTOPHER D. RICH, Clerk
By CHRIS FRIES
D!"'PUTV

JAN M. BENNETTS
Ada County Prosecuting Attorney
Kai Wittwer
Deputy Prosecuting Attorney
200 West Front Street, Room 3191
Boise, ID 83 702
Telephone: (208) 287-7700

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STA TE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.

_______________

)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
FOURTH ADDENDUM TO
DISCOVERY RESPONSE TO
COURT

COMES NOW, Kai Wittwer, Deputy Prosecuting Attorney in and for Ada County, State of
Idaho, and informs the Court that the State has submitted a Fourth Addendum to Response to
Discovery.

RESPECTFULLY SUBMITTED this

~

lL day of March 2016.
JAN M. BENNETTS
Ada County Prosecuting Attorney

By:

Kai Wittwer
Deputy Prosecuting Attorney
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CAREY FOR REARDON 'ASTERS/ MADSEN 14 MARCH 20,

07:53:04 AM 1
08:57:40 AM i

! JUSTIN AUSTIN CR MD 15 05045 JURY TRIAL

09:01 :05 AM l Taylor

!We would seek to establish that defendant was under the
! legal limit at the time of driving - that's the purpose of our

·······"····························-····-+···········..···················"····~...........................................................................................................................................................................................................

i Present: Kai Wittwer for the State, Daniel Taylor for the

!defense, defendant on bond
...............................................;.i.................................................................................................................................................................................................................................................
.
08:57:45 AM! Court
l
Gives ruling from last Wednesday's arguments .
...................- ....-.................t···-.................................,.........................................................................................................................................................................................................
!

!

Iexpert testimony.

.......................................·-·······T"····-..............................,;-.......................................................................................................................................................................................-...................

09:01 :57 AM! Court

l

09:02:07 AM!Wittwer

!

!
!
lI

!Although I personally agree with your thinking, that's contrary

l to the existing case law in Idaho.

f Margin of error doesn't seem to be a real issue. So as I

!understand, defense may present the evidence they propose

Ion the issue of impairment as long as their expert is

j competent. So I would request that at some point we have a

!! discussion about an eliminating discussion.
.

. . . . . . . .-.. . ._. . . . . . . . . .+. . . . . . . . . . . . . . . . . . .1............................................- ............................................................................................................................................................
I

0

l Reads Court's proposed instruction.
!Further re instructions
l
I
I
............_................................4-.....................................f...........................................................................................................................................................................................................
09:03:36 AM! Court
09:07:36 AM I Court and
!counsel

...........·-·----·----···-....,-t................................................................................................................................................................................................................................................. ..

09: 10:26 AM i Taylor

I

j I object to the variation of the jury instruction for the same

Ireason I was arguing on the back extrapolation of the BAC.

I .................._..............;,i...............................................................................................................................................................................................................
...............................- ....-...,..,r,,

09: 11 : 16 AM l Court
I give the elements instructions to the jury up front.
.........
-............-.......-...,...............................................;,i...........................................................................................................................................................................................................
.
09: 11 :46 AM! Wittwer
!I share Mr. Taylor's concern in part... I don't think the jury
l should be given any instruction about the time period in which
i
i
the test is given .
............._................................., ....................................,..r, ..........................................................................................................................................................................................................
.
09:13:45
AMi
i
............................. .......--..··"""'"'""""...........................;.............................................................................................................................................................................................................
09: 15: 13 AM! Court
i At this point, I may modify it by subsequent closing
!
! instructions, but in #5, I'll leave out the clause about "at the
I
Itime he drove or was in physical control or... time reasonably
!
!thereafter."
.............................................f····································f·-···················..······..····-························································..··········..··········································-·························-·······················
09:16:08 AMi
i
09: 19:30 AM!
Wittwer .;.f.........................................................................................................................................................................................................
Also on # 4 .. .
.........................................
.....;,.....................................
..
09:19:36 AMI Court
i It's going in.
09:20:54 AMT Wittwer
Re last sentence on elements instruction
.........................,_....................,j,......................................, ...........................................................................................................................................................................................................
09:23:24
AM!
Taylor
!
Re Court's ruling on Mo/In Limine ................................- ..............;.......................................t-...........................................................................................................................................................................................................
09:24:49 AM ICurt
i Conceptually I agree with you, but the Court of Appeals and
i
!Supreme Court have ruled on the issue. That type of
i
Itestimony comes in under the impairment theory but not
I
Iunder the per se theory.
.................................................;..-...........................................................................................................................................................................................................
..............""""""""'...
09:25:50 AM l Taylor
I
Asking for some guidance on where the line is in commenting
l
5
•
or arguing
.
........... ..............................,1...................................;.., ...................................................................................................................................................................................................
.
09:27:30 AM i Wittwer
! I don't think there should be any comment about the
i
Idefendant being below the legal limit.

!

._

_

I

-

_

3/14/2016
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09:29:07 AM l Court

I
I

1A-CRT510

11 tend to agree wtih what you're saying, but I'm not going to

l prerule on what argument is presented by defense until the
l argument is proffered. You're asking me to guess what clever

. . . . . . . . . . . _. . .J. . . . . . . . . . . .J.: ~~=::~. ~.:.~: :.:. .:.~.: :'..~.:-~.:'. :~.::.:::. ~:.:.' ~:~. . . . . . . . . . ..
09:30: 15 AM! Taylor

!

IOne other issue - oral Motion In Limine to exclude any
!mention of defendant's prior DUI conviction.

••••••••••••••••••••••••••••••••••••••f•••••••••••••••-••••••••••••••••t•••••••••••••••••••u•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••-••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••u••••••••

09:30:49 AM! Court
j If it comes up in the guilt phase, there'll be a new trial.
·-......- ......;,.....................................r,................................................................................................--....- ................................................................................................
09:31 :06 AM! Taylor
l And I'd ask for a short amount of time to discuss the
morning's rulings with my client, and to talk with Mr. Beals as
!
!to whether or not his testimony will still be needed in this
j
jcase.
,•••••••••••••--•,+... ,,......
09:31 :38 AM! Court
IWould like to meet with counsel in chambers.
•••••••••••••••••••••••••••-•••••••••+••••••••••u•••••••••••••••••••-r--•••H•••••••••••••••••••••••••••••••••••••••••••••••••u•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
09:33:08 AM l
!Court in recess.
···------·····

I

, ..oo••••••-••-•• ......, ...

I

-,,-oooooooo,,oo,oooHH•t•-•••••••••••••oo•HoooooooooooHoooo,oooo,ooooo•,,,oo,,o,,,,,.... _ ....,, ......,, ........ ,, .. ,,,oo,,,,,,o,,,,.. ,,....,,,,.. ,,,,,,,ooooo,,oo,000 .. ,.,....... ,, .. ., .. ,. ...... , .., .. ,,,, .. ,,,,.. ,ooooooooooo

··o9:3·s: 1·s-AMl.-.. . . . . . . . . . . . . . . . t···············--··-······-·················.........................................................................................................................................................
..................................................;.......................................j,............................................................................................................................................................................................................

10:00:24 AM l
!Court reconvenes; all parties present.
10:00:59 AM I Counsel ! Ready to proceed .
......................................._....:i..................................J ........................................................................................................................................................................................................
10:01 :04 AM! Court
IWe'll bring in the jury panel now.
10:01 :2§ AMTCourt
[ We'll have an alternate juror, and seven challenges per side.
i
i

.....................................--T-··························-····r······························································-········································..···················································-······································

......-......-......- ......................,i.......................................i............................................................................................................................................................................................................

10:01 :50 AM!
! Jury panel convenes in courtroom.
10:04:09 AM l Court
!Addresses panel.
·······--···················-·····--+-·····-···························t············-············-······-..·····························-··-····-····················-······-··························-········-·········-..·····················--·-····--·
10:05:55
AMI
i Panel sworn for voir dire examination .
..................................................................................J .................................................................................................................................................................................................
10:06:41 AM ICourt
IApologize for our late start - there were a number of issues to
!
l
be taken up before the panel came in.
•••••••••••-•••••-••••••••••••••••••••f••••••••••••••••••••••••••••••••••t••••••••••••••••••••••••••••••••••••••••·-••·-•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••..
10:07: 17 AM, Court
! Conducts the Court's voir dire.
•••••••••••••••••-•••••••••••••:+•-••••••••..••••••••••••••••••••••l••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••U•••••••••••••••••••••••••••••••••••••••••••••••••••••••••

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••u•••••••••

••••••••••••••••"'••••••••••••t••••••••••••••••••u••mu••'t ..•••••••••••••••••••••••••••u•• .. ••••••••••••••U•••••••••••••••••••••••••••••••••••••••••••••••u••••••u••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••

10:14:11AM1
!
10: 15:?5 AM I Wittwer
i Begins voir dire examination.
···············--····-·-·····-··--····+..-······-··········-···········t.-··········-··················-····-············································-··-··········-···············-····················································-············-··-········
10:37:QO AM i Wittwer
/ Move to excuse juror #2 for cause.
•••••••••••-•••••••..••••••••••••••+•••H••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• .. ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
10:37:09 AM! Taylor
!No objection
.
..........
- ....·----·-··--··--t·····-..-····..·-·····..·······-t··········-········-----·
..····..................................................................................................................................... _........_..............
10:37:37 AM! Court
! Excuse Bayley #2 / #93 for cause.
11 :04:29 AMT Wittwer
f State passes the panel for cause.
••••••••••••-••••••-••u•••••••••-'••-•••••••••••••••••u••••••U••••••••••-•••••••••••••••••••••••••••••U••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
11 :04:39 AM l Court
IAdmonishes panel.
11 :06:43.......................................................
AMT
Court and jury panel recess .
.............................
;.......................................................................................................................................................................................................... ..
11: 19:50 AM 1
!Court and jury reconvene; all parties present.
............................................i··-·······························•····-···············-····················-·······························································..··..········-····-···················-·········-····-·····················-.......
11 :23:03 AM! Taylor
!Begins voir dire examination .
.........................,.-..........- ....'T...............- ....,................, .........................................................................................................................................................................................................12: 08: 52 PM! Taylor
! Pass panel for cause.

.............................. ··········t·····-····-···········-·········+···························································-································································································-····················-·················

-

!

·-·····················--·····-·--·-+······························-··r···u···-··············..················································-·············································-························-···········-················-····················

.J.~:.~~.:R~-.~~.L. . . . . . . . . . . . . . . . . 1.~!~~~~!?.~. .~~~!~.:.~.~~~. ~?.~.~.:. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

12:23:QB PM!
!
12:27:47 PM I
ISelected jurors seated in jury box.
...............................................+·--··········--····-···.....................................................................................................................................................................................................................
12:30:45 PMJ.,.....................................
Counsel !Accept
the jury .
...............................................
;-..........................................................................................................................................................................................................
12:30:52
PM i
! Jury sworn to try the case .
........................
"" .............................................................................................................................................................................................................................-.......................................
12:31 :29 PM ICourt
l
Thanks remaining panel members.
•••••-••••••••••••••••••••••-•-••-t•••••••••••••U••••U•••••••••••••••••••••••••••••••••••••••••••••••••••••
12:33:20 PM!
j Remaining panel adjourns.
·•-•'""'""'""'..''""'"__. •u•"'""""""J"""'''"'"'"'"'"''""'""''"'""'"'""""'"'"'"'""""""'""'""'"..''''"'""''"""'".,"''"'''""""''""""""'"'''"'"''""""""""""'"''"""""'''""""''.. ''"''""""..'""""'""""'"'""'"'"""""'"'"'""'""'"''

-

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••u••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
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I

12:33:28 PM Court
IAddresses jury.
12:35:21 PMl
[ Jury recesses for lunch
··············-····-··-·-···············-·+·····-····-······..······-··-..-·,·-······-·················"··············"···················-···············..···..····..·················•···•····..········..··"··"·····"""··"··-··················"········-··········..·•·
12:36:33 PM I Court
i Be back at 1:40 .

................................................,j.......................................i............................................................................................................................................................................................................

12:36:36 PM!

J Court

recesses for lunch .

..........................................................................................................................................................................................,u .. ,, ..................................................................................................

12:36:41 PMI

I

J

. o1.: 57: 01 __ PMi.................................. Court. reconvenes;.. all ..parties..present·····-················...........................................................
01 :57:07 PM ICourt
!I gave each of you the latest version of the instruction we
l

l discussed earlier.
! I object to the last sentence the Court included as being an

···············-···········-················+--···········-············-····->·············································································...............................................................................................................................

01 :58:59 PM I Wittwer

!

Iunneccessary comment on the evidence.

..............................................., ......................................t........................................................................................................................................................................................................... .

02:00: 13 PM! Taylor

! I disagree,

I'm happy with that. I just don't know how it synchs

i

Iup with the motion in limine re back extrapolation.

i

1

.l

..02: 02:20. P~J.Wittwer ........ Response ......................................................................- ..............................._......................................................
02:02:47 PM 1Court
IDuring voir dire, the tenor of some of the questions allowed
I
Isome jurors to express their beliefs that "if you're over the .08
I
l then you're drunk according to the law'. I think this is the law
and this is the way I'm going to give it.

I
:
:

I
i

:

.................................................!I......................................L...........................................................................................................................................................................................................
02:04:49 PM Wittwer
11 specifically request that this not be given as part of the
!elements, but that it be a separate instructon. I also request
l that the Court give consideration to allowing the evidence to
play out and the jury to deliberate; if the jury raises this
question during deliberation, then it can be addressed.

I

I

02:05:55 PM JTaylor
02:06:02 PMT Court

[ Nothing else to add.

.

1No, I'm not going to wait until the jury says they don't

l
Iunderstand what the Court is saying. But I will make changes
Ii
Ito the instruction, so that the sentence isn't part of element 5.
.02:08:28
. . . . . . . . . . . . . . . . PM!
. . . . . ..i. . . . . . . . . . . . . . . >-·~·-··························-····························-..
······-·············"·························································..····..··········-·····-··"····················-···
! Jury reconvenes; all present
....................................._............................................... i ............................................................................................................................................................................................................
02:08:59 PM ICourt
!Addresses jury re alternate selection .
...........................................
,.-,;,-..................................... ............................................................................................................................................................................................................
02:09:40 PM
I Court
IReads jury instructions.
..........................................
_.............._.......................... ..........................................................................................................................._............................................................................
$

~

~

02:23:39 PM!
!
..............................................t--··--·-······"················•····························-··········...................................................................................................................................................................
02:24:03 PM i Wittwer
IBegins opening statement.
·-····························-···········"·········-·····-··················•···························..·················..·········································"··································································································-·······
02:28:01 PM! Taylor
!Begins opening statement.
02:33: 18 PM IWittwer
ICalls first witness .
............................................-t·····--····························t························-···················· ...................................................................................................................._....................................
02:34: 17 PM I
! Joseph Rchardson (ACSO deputy) sworn; direct
I
!examination begins .
..........................................-··+···························..•····..·•··········..···········································-··········--············································-···············"·················..········-..················..····"·····-···
02:41 :45 PM i
I Witness identifies defendant.
..........................................+··········-············..................................-...............................................................................................................................................................................
03: 11 :59 PM i
I Exhibit 1 handed to witness and identified (Dep. Richardson's
I
I
video of FSTs).
···························--··-··..·····•·······-···························+························--...............................................................................................................................................................................
03: 13:08 PM i Wittwer
!Move to admit and publish Exhibit 1. //No objection//
••HOoooo-ff•ooo••"'"'"""""'"h'••oo"...'"-"""""'"""''""''"""""""""l,"'o""'"'""''"''"'""'"'"""'"''""'"""'"""''"""""""""""'""""''"''""'"""''""""''""""'""""'""".. '"'""""•""""""""••ooooHooaoooo•oo""'"""..'""'""""' ..'"'"""'""'

............................-.. . . ._. t··-.............................,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -.. . . . . . . . . . . . . . . . . . . . . . . . . ._. .,. . . . . . . . . . . . . . . . . . . . . . .
03: 13:23 PM, Court
03:14:24 PMI

I Exhibit 1 is admitted.

.....................-...-...................,j................................,...-.1,................................................................................................._ ........................................................................................................

!
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03: 15: 16 PM IWittwer
Move to admit Exhibit 2. //No objection//
......................................................................................
1I.........................................................................................................................................................................................................
.

03: 15:30 PM! Court
!Exhibit 2 is admitted.
03: 15:43 PM 1
[Exhibit 1 published .
.....................................................................................................................................................................................................................................................................................................
03:30:32 PM I
I Exhibit 2 published .
............................................,t,.................................. ................................................................................................................................................................................................
03:45:28 PM i Taylor
IObjection (vague, lack of foundation).
03:45:44 PM}Wittwer
!I'll rephrase my question .
.........................-.............................................................................................................................................................................................................................................................................
03:45:50 PM I Court
Let's take a break.
..............................................
+.....................................j..i .......................................................................................................................................................................................................
.
03:46:03 PM I
!
Court and jury in recess
.03: 46 :43-PM
t'. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
~

l. . . . . . . . . . . . . . . . . .
r

r

03:46:43 PM :

:

. . . . . . . . . ··. . . . . . . . . . . .. . . . . . . . . . . . . . . · · . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..

i

03:58:08 PMt
Court reconvenes; all parties present
....
.
.
......................- ......._.........+·-···.............................. ,....................................................................................................................................................................................................
03:58: 18 PM I Wittwer
!I told my second witness to come back tomorrow morning at
!
!9:00.
03:59:21 PM f
[Jury reconvenes; all present
03:59:56 PMJWittwer
[1 don't remember the question I'd asked that resulted in the
I
!objection, so I'm going to just withdraw that question.
l
1Continues direct examination.
Objection (foundation).................... .............................................................................................
04:01 :39 PMlTaylor

!

.......................................................................................i·-····.....................................................................................................................................................................................................

04:02:04 PM i Wittwer
04:02: 12 PM! Court
04:05:49 PM

i I believe I did ask the proper questions .

IWhy don't you just do it again?
t' Exhibit 3 handed to witness and identified (Lifeloc test result

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . <04000, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. .

f
printout) .
.........................................t!.....................................!t.......................................................................................................................................................................................................
..

04:06:22 PM i Wittwer
i Move to admit Exhibit 3. //No objection//
04:06:43 PM!
Court
!Exhibit 3 is admitted .
...................................
-.......+....................................................................................................................................................................................................................................
..
04:06:52
PM!
l
Exhibit
3
is
published
.
................................................,......................................,._.........................................................................................................................................................................................................
04:08:37 PM! Taylor
l Objection (assumes facts not in evidence) .
...............................................T" ..........
04:09:28 PM i Taylor
!Objection (foundation.outside scope of this witness'
I
!knowledge) .
....................................................................................................................................................................................................................................................................................................
04:09:43 PM! Wittwer
! Response
............................................... 'T: ......................................:,............................................................ - .......................................................................................................- .................................... .
04:09:54 PM! Court
i I'll sustain the objection .
...............................................,t,..,,................................., ...........................................................................................................................................................................................................
04:10:06 PMj Taylor
!Same objection. //Sustained//
................................................t ...................................................................................................................................................................................................................................................
04:10:14 PM!Wittwer
! Response
...............................................'!'"..................................................................................................................................................................................................................................................
04:14:01 PM! Taylor
l Begins cross-examination.
04: 19:38 PM
f Exhibit A marked, handed to witness and identified (Lifeloc
I
l certification).
04:20:14 PMI
f Exhibit 3 handed to witness.
04:31°:12 PM1
Exhibit B marked, handed to witness and identified (Lifeloc
l
simulator
log and instrument operations logs) .
!
...............................................................................................................................................................................................................................................................................................
04:39:45 PM! Wittwer
!Objection (witness is being asked to testify as to the content
l
! of an exhibit that hasn't been admitted) .
....................................................................................................................................................................................................................................................................................................
04:40: 15 PM! Taylor
Questions witness re Exhibit B, moves to admit Exhibit B.
..........................................1.............................................................................................................................................................................................................................................

k

......................................................................................................................................................................................................................................

l

!

:

!
:

........................................-.....i......................................l............................................................................................................................................................................................................
04:41 :35 PM!
04:46:03 PM .

f
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04:46: 17 PM j Taylor
04:54:02 PM ICourt

1A-CRT510

!Continues cross-examination.
fWe'll take the evening recess now, will start again tomorrow

I
lat
9am. Admonishes jury.
........................................................................................
...........................................................................................................................................................................................................
.
;

04:55:09 PM I
iJury adjourns for the day.
04:55:49 PM Taylor
f Re admissibility of Exhibit 8 .
.......................................................................................;.............................................................................................................................................................................................................
04:58:28 PM l Wittwer
l Response. Cites IC 18-8004(4). I object to the 3rd page of

1
i

!Exhibit 8.

I'll stipulate to admission of the first two pages of

!
! Exhibit 8 .
................................................,t,,..................................... ............................................................................................................................................................................................................
05:05:20 PM I Taylor
!Reply.
................................................., ...................................,...r............................................................................................................................................................................................................
05:07:32 PM i Wittwer !Further response. There's also a relevance objection - test
~

I:

I: results from 12 April to 6 May is not relevant here in this trial.

05:08:02 PMTTaylor
f Reply
. .05:
. . . . . 10:
. . . . . .16
. . . . . PM!
. --.-+.Court
. . . . . . . . . . . . . . . . . .;!. I'll
. . . . .let
. . . . .it. . in. . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
05: 10:37 PM!
i Court adjourns.
..................................................;,......................................r............................................................................................................................................................................................................
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08:35:58 AM!

!rwo

!..

!

!Present:

08:35:58 AM{

Kai Wittwer for the State, Daniel Taylor for the

! -·...............................................................................................................................................................................
! defense, defendant on bond
. _.,_..............................
···-·-·····-········....·····-··-·-·-·t-..

08:59:19
AM! ......................................;.I.............................................................................................................................................................................................................
................
-............ ...............
08:59:27 AM!
! Defendant told me this morning his son is in ICU at St. Luke's.
He seems to be OK and defendant's ready to proceed with
!
!trial today, but there's a possibility he may have to leave
!
!suddently .
............................................................................i-·-····--············································· ..···········-··-··························································-················-·-·-··································
.................................................
09:00:07 AM!.;....................................................................................................................................................................................................................................................
Court
!Questions defendant.
.
09:00:25 AM IWittwer Ire Dawson's testimony today.
09:00:59 AM Taylor
Exhibit B admitted yesterday at end of day, correct?

_

f-

~

I

I

l

I

·-·-................................,t-..............................................................................................................................................................................................................................................

09:01 :36 AM
i Court
!Yes
......................................
-·-·f-.............................................................................................................................................................................................................................................
.
09:01 :38 AM 1Taylor
!Then I move to strike witness' testimony re test results .

. . . . . . . . _. . . . . . . . . . . . . . .1. . . . . . . . . . . . . . . . . . . 1. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..

09:02:07 AM i Court
!Deny the motion.
.....................................,...,t·--···•""""··-......................................................................................................................................................................................................................
09:02:47 AM! Court and IRe remaining trial schedule.
!;
!counsel
:

i

I

09:04:22 AMJ
lJury reconvenes; all present
09:05:-17
AM l Court
I Addresses jury. We should finish up today .
.....................
.............................................................................................................................................................................................................................................................................
09:06:07 AM l
l Deputy Richardson retakes the stand .
.......................................................................................................................................................................................................................................................................................................
09:06:24 AM! Court
!You're still under oath .
.......................- ......................,i.....................................................................................................................................................................................................................................................
09:06:30 AM i Taylor
i Continues cross-examination.
...................- -...-.......

.............................................1,,. ......................................................................................................................................................................................................... ..

09:07:4~fAMi'. . . . . . . . . . . . . . . . . . .i. Exhi'i:)ii"i!fis. .putii'ishecf. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
......................,----·-..·--·t-··--..................................................................................................................................................................................................................................
09:25:07 AM!
IExhibit C marked, handed to witness and identified (Map of
!
09:26:01 AMjTaylor

. . ._.__________. . . . . . r. . . . _. _. . . . . . . . .

! Overland/Locust Grove intersection).
Move to admit Exhibit C. //No objection//
tf..................................................................................................................................................................................
-.........

09:26:09
AM..;.i ......................................
Court
i Exhibit C is admitted
.............
-..........._..................
;............................................................................................................................................................................................................
09:26: 11 AM I
j Exhibit C is published .

J.
..10:
1.~:.~.~:-~-~-~~·f-:.~Y~~:.
. . . . . . . ..L~.~-··!~~-~!~. ~-~.!!~.~~~!:. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
13: 17 AM I Wrttwer ! Begins re-direct.
.. 10:05: 59 AMJ.... . . . . . . . . . . . . . . . Court. and _jury. on ..recess .....................................................................................................................
10:12:56 AMI
i Court and jury reconvene; all present
··---·--·...- .........................................................t..···......................................................_....................................................................................................................._..........

-10:24:34 AMf Taylor

[ Objection (relevance) .

J.

.1.0:24:46..AMJ.Wittwer ........ Response ..........................................................................................................................................._........................
10:25:29 AM! Court
I I'll let you go ahead, see what the next question is.
.................................................;.....................................................................................................................................................................................................................................................
10:25:53 AM! Taytor
! Objection (relevance). //Sustained//
.....- .................................t,................................................................................................................................................................................................ - ............................................
10:38:39 AM i Taylor
IBegins cross-examination .
.................................- .....,... ,;:+..........................._.........r ..........................................................................................................................................................................................................
10:48:32
AM!
Witness steps down, is excused.
................
................
.....................................!,...................................................................................................................................................................................................
.
10:48:49 AM IWittwer ICalls next witness.

-
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!Gary Dawson (senior medical expert with a pharmaceutical

!company) sworn, direct examination begins.

.............................................. !t ......................................;t···-.......................................................................................................................................................................................................
:

,=.=

11 :46:21 AM! Taylor
! Begins cross-examination.
12: 13:50 PM! Wittwer I Begins re-direct.
...................... ................i ..............................................................................................................................................................................................................................................
12:14:58 PM!-t···.................................+!Witness
steps down, is excused .
.............................................
..........................................................................................................................................................................................................
.
12:
15:23
PM
I
!
Jury
recesses
for
lunch
until
1
:45pm
.
............................._........ _...i'...................................."i""...........................................................................................................................................................................................................
12: 16:20 PM! Taylor
! I believe defendant will be testifying .
................................................t·--·.............................................................................................................................................................................................................................................
12:16:39 PM! Wittwer ! I will rest when we return from break.
........................................................................................................................................................................................................................................................................................................
12: 16:47 PM ITaylor
i Renew motion to strike all evidence re Lifeloc test.
..........................--...........................................................r-·......................................................................................................................................................................................................
12:18:04 PM!t ...................................
Court
I I'll review that over the lunch hour.
............................................
.j,......................................................................................... ..............................................................................................................
12:19:07 PM1 Wittwer I Re change to instructions .
..............................................'T"....................................., ......................................................................................................................................................................................................... ..
12:20:03 PM! Court
!Be back at 1:25pm .
......................................................................................................................................................................................................................................................................................................
12:20: 15 PM!
I Court in recess .
............................................t·--.................................j,............................................................................................................................................................................................................
12:20:25 PMi
I
01 :29:33 PMI
Court reconvenes; all parties present
· ·.. .....................
........

···--···--··-··-·......,_.. _ ....-·r.·....................................r"········-·····.................................................................................................................................................................-.........................

I

PMTWittwer
to defense's
renewed motion to strike.
...01:29:49
-.....-............................
~.--. --.--..................!Response
,..................................................
-...................................................................................................................................................
..
01
:37:54
PM
i
Taylor
I
Final
argument.
..............................................i .................................................................................................................................................-............................................................................................
01 :41 :32 PM.! .......................................................................................
Court
i Deny the motion.
.
..............................................
_., .........................................................................................................................................................
01 :44:51 PMi Wittwer lState will rest.
01 :44:57 PM! Court
[ Questions defendant re decision to testify .
.........................-·--··"""""""t....- ....................................................................................................................................................................................................................................
01 :46:56 PM
!I/Mr. Taylor confers with defendant//
................................_............. 1....................................;................................................................................................................................................................._.........................................
01 :48: 19 PM ITaylor
IWe're ready to proceed .
........._................................... .............-......................,...................................-...........................................................................................................................-...........................................
01:49:14
PMI
reconvenes; all present
...............
.............._
...........;,......................................,..jJury
..................................................................................................................................................................................................
......
01 :49:45 PM! Wittwer !The State rests.
01 :49:50 PM Taylor
ICalls first witness.
• · .... .......
· ..
...........................-...··-----t·......- ..........................+--.. . . . . . . . . . . . . . . . . . . . -.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
01 :49:56 PM l
i Justin Austin (defendant) sworn; direct examination begins.
!I
Ii
'
.................................................,!......................................,i ............................................................................................................................................................................................................
01 :57:39 PM!
i Exhibit C handed to witness .
.............................................t..,...................................1-..........................................................................................................................................................................................................
02: 15:00 PM! Wittwer l Begnis cross-examination.
02:28:24 PM! Wittwer l Move to strike witness' last comment and instruct the jury to
I disregard it.
..................................-....,;l .........................................................................................................................................................................................................................................
..
02:28:57 PM ICourt
IInstruct jury to disregard the comment about a K-9 search.
~
:

I

~

.;.

-

_..

I

""'"""-'"" _ _ _ ,..,,,.,.,..,,.,....;.,-,,..,.,.,.,,..,,.,,.,,..... ,,.....;..,,,,..,,........ ., ..,, .. uoo..-oottooH•o,.,o ...... ,... ,.,.. , .. ,.,.,., ...,.,..... ,..... _.,,., •• .,... ,,..... _ ...,,..,.,.... ,. ..,,.,,..... , •.,.,,,,o..,•oo-..,,.,,, ..,.,.,,0,00"""'"""""".. ""'

I

:

.............................................Ti .....................................!i-................................................................._ ......................................................................................................................................
02:32:20 PM,
!Witness steps down.

02:·32-:3-,fPMtfayior. . . . . . . .loeiense·r:ests:·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
t .................................... .......................................-..............................................................................................................................................................
02:32:41
PM!
Wittwer l...........................................................................................................................................................................................................
No rebuttal.
......................................_..........................................
.

f

··---.................._ .. ___...

~

~

02:33: 17 PM i
IJury recesses.
.
' .....- .......-----·-·....i ....................................
02:33:55 PM Wittwer l I have an issue to raise at some point related to the Court's

I
i
!

4 ........................................................................................................................................................................................................

! instruction on priors, if defendant's found guilty.
i

I
i
............................................._,J,..................................... .i,...........................................................................................................................................................................................................

02:34:23 PM ICourt

IIf he's found guilty, will he require State to put on proof of the

02:34:44 PM! Taylor

j It's been a while since I talked with him about that.

priors?
............................_ ...,...........;.i ....................................!t.........................................................................................................................................................................................................
.
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I
ICourt recesses .
02:34:53 PM
....................................
_.. .._,.,;..................................... ;.............................................................................................................................................................................................................
02:35:08
PM!
Court reconvenes; all parties present
...........................................~...................................!.i ..................................................................................................................................................................................................
.
02:47:25 PM!
!Jury reconvenes; all present
.......................................+.....................................i····················-··············-··-····························································································································-·························
02:48: 10 PM! Court
!Addresses jury re remaining trial procedure.
Reads final jury instructions .
02:49:22 PM Court
..............................,_....................................................................................................................................................................................................................................................................
02:53:33 PM IWittwer
IBegins closing argument.
...........................................+...................................... ..........................................................................................................................................................................................................
03:26:23 PM! Taylor
IBegins closing argument.
..............................................t ..................................... i .........................................................................................................................................................................................................
03:55:34 PM! Wittwer
!Final closing argument.
...........................- ........... ....................................i·······-······""··...................................................................................................................................................................................
04:08:25 PM I
!;...................................................
Bailiffs sworn for
deliberations .
........................................................................................
,_..........................................................................-... .......................................................................
04:09:03
PM!..;.......,.,_,......................................................................................................................................................................................................................................
!Alternate juror selected: Patricia Broglia #13
...................
_,_......................
.
04:09:52 PM!
! Jury adjourns for deliberations.
04:10:43 PMtCourt
alternate .
........................................
-+...................................lAddresses
t-········--·""·"""···........................................................................................................................................................................
04:12:06 PM!
!Court recesses .
........................................... ,t..........................................................................................................................................................................................................................................
04:32:34 PM..;.I......................................i...........................................................................................................................................................................................................
Court reconvenes; all parties present
..............................................
.
04:32:37 PM! Court
! Re issue of prior convictions. If it comes to that, will the
!defendant admit to them?
...............................................!...-.......................................................................................................................................................................................................................................
.
04:33: 1O PM i Defendant ! There's no disputing it.
'i
i'
,

1

1
~

~

,

,

,

................................................i......................................i............................................................................................................................................................................................................

04:34:01 PMI! Court

!! I'll have you sworn and then I'll ask you some questions.

. . . . . . . . . . . . . . -.. . . . . . . . 1. . . . . . . . . . . . . . . . . . . L. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
04:34:20 PM
i ...................................!j .....................................................................................................................................................................................................
Defendant sworn
........................................
-··+-··
.
04:34:22 PM i Court
! Questions defendant re his admission to prior convictions.
1
...............................-............... ~ ..................................................................................................................................................................................................................................................
.
04:34:31
PMl
I
.........................................._.,.;. ....................................,t..,..........................................................................................................................................................................................................
04:36:20 PM l Defendant !Perhaps another minute to talk with my attorney.

,
~

f

........................_._ ................-4......................................;.....................................................................................................................................................................................................
04:36:33 PM! Court
I Of course.
·
...............................- ...........,lo.............................................................................................................................................................................................................................................
04:36:44 PM!
I //Off record//
..............................................r·....................................+....................................................................................................................................................................................................
04:36:44 PM
I
..................................................;,......................................J...........................................................................................................................................................................-...............................
04:36:44 PM!
!
"'""""""""-"""""""-,.""""'"-'"''"''""'""""''""""..'"..,"4""'''"""'"'""'"'•.,,.,,.. ,.,, ....,,.,,..... ,......,,,.,,.,. ..,,., ..,., .., .... ,.., .......... .,.....,,,.,,00,oooo•oo••••••"'""""""'"'"""'""'"'"""""'""""'""""""""""" ..""
04:36:44 PM I..........................................................................................................................................................................................................................................
I
..............................................
..
04:45:
18
PM
I
I
//On
record//
................................................f ......................................J............................................................................................................................................................................................................
04:45:21 PM l Taylor
l Defendant feels uncomfortable admitting to prior convictions
while the jury is still deliberating.
That's fine. We'll take it up after the verdict is returned.
04:45:43 PM Court
~

i

f
i

i

1
~

04:46:30 PM! Court and tRe prior conviction instruction.
!counsel
I

I

!

.............................................i .................................i,......................................................................................................................................................................................................

04:57:54 PM IWittwer
i

:

IMr. Taylor and I would like some more time to think about it.
:
:

...............................................+-................................~.......................................................................................................................................................................................................

04:58:05 PM I Court
I Just let me know when you're ready to proceed .
.........................
_.. .....--;-··-····-. ··...........................................................................................................................................................................................................................
.

I
I

04:58:34 PM I Wittwer
There is a stock instruction, #1008 .
...................-...........................................................r--·......................................................................................................................................................................................................
06:50:56 PM i
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ICourt reconvenes; all parties present
f In the event it's needed, is the newer version of the instruction

Iacceptable?

r

I think we still have some points of discussion.
06: 51 : 17 PM Wittwer
06:51 :42 PMl Court and [ Discuss the prior convictions instruction.
!counsel
!

!

f
...............................................................,_,,...............................................................................................................................................................................................................................
.
06:58:05 PM I Wittwer
I
Suggests a change to the verdict form .
.........................................................................t .......................................................................................................................................................................................................
06:58:07 PM l Court
! I'm going to give the prior convictions instruction. And I'll
I
Ichange around the verdict form.
fwm the Court continue on to finish everything this evening?
06:59:22 PMfTaylor

I

06:59:46 PM1
Court
I think so .
..............................................
-....................................................................................................................................................................................................................................................
.
07:00:45
PM
i
!
Jury
reconvenes;
all
present
.....................- .........................,1,....._...........................................................................................................................................................................................................................................
07:01:58 PM!Court
!Addresses jury.
07:02:14 PM! Court
f Reads verdict: Guilty

!

07:02:36 PM1
Jury polled - unanimous
07:03:18 PM!Court
1Addressesjury re Information Part II.
07:05: 10 PM Counsel [ Decline to make opening statements .
......................................................................................................................................................................................................................................................................................
07:05:21 PM!+.....................................................................................................................................................................................................................................
!Sidebar
.............................................
..
07:06: 18 PM! Court
IAdvise jury that counsel has indicated the defendant will
!
Iwaive his right to jury trial on the issue and put the matter
!
l before the Court. Thanks jury for their service.
07:07:47 PMl
Jury adjourns
07:08:20 PM Taylor
He'll waive his right to jury trial on the issue of prior
!
!
convictions.
_
.....- ..................................+...................................'t'.................................................................................................................................................................................................
.
07:08:40 PM! Court
!I also understand the parties would prefer to take this up on a
i
!different date.
r1t•s defense's preference. My preference would be to take
07:08:52 PMfWittwer
!
!
care of it today - it won't take long at all.
............................................t ..................................., ..................................................................................................................................................................................................
07:09: 11 PM! Court
! Defendant's concerned about his son's health (son is in ICU
!
!
St. Luke's) .
............................................... ...........................................................................................................................................................................................................................................
.
07:09:28 PM! Wittwer
i Feel it would be appropriate for the Court to conduct a longer,
!
!more formal colloquoy.
PM
f
Court
TAddresses
defendant.
07:09:49
....................................... ..............................................;....................................................................
-.......................................................................................................................................
07: 10:09 PM i Defendant l This is my free and voluntary decision.
i
j
07: 10:26
Taylor
l_t.......................................................................................................................................................................................................
concur with his decision .
.............................
- PM!
......................................................
.
07:10:38 PMI Court
!We'll take this up Thursday@ 10am. Defendant will be
i
! continued on his bond .
......................................- ...··r·..................................+....................................................................................................................................................................................................
07:12·:32 PM 1
!End of case
...........................................-t·-··..·•..····•·····..··············i·..············......................................................................................................................................................................................

f

f

I

1

,

_.

................................................; . -......................................&,,........................................................................,_ ..................................................................................................................................
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DI5TitICT OF'
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)

THE STATE OF IDAHO,

)
)
)

)

Plaintiff,

)
)

) Case No. CR MD 2015-0005045

vs.

JUSTIN KEITH AUSTIN,

)
)
)
)

)

Defendant.

)

JURY INSTRUCTIONS
HONORABLE GEORGE D. CAREY
Senior District Judge Presiding
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INSTRUCTION NO.

I

Members of the Jury: At this time I shall read some preliminary instructions on the
law.
Faithful performance by you of your duties is vital to the administration of
justice.
The law applicable to this case is contained in these instructions and other
instructions that I shall read to you during the trial or at the close of the trial. It is
your duty to follow the instructions.
•

If the instructions state a rule, direction or idea more than once, no

emphasis is intended and none must be inferred.
•

The order in which the instructions are given has no significance as to
their relative importance.

•

You must consider the instructions as a whole, not picking out one
instruction and disregarding others.

The applicability of some instructions may depend upon the conclusions you
reach as to what the facts are. The fact that a particular instruction has been given
must not be taken as indicating my opinion as to what the facts are. If an instruction
applies only to a state of facts that you find does not exist, you shall disregard the
instruction.
It is your duty to determine the facts from the evidence produced in open court.
You are to apply the law to the facts produced in open court and in this way decide the

000138

e
case.
Neither sympathy nor prejudice should influence you.
The evidence that you are to consider consists of testimony of the witnesses and
the exhibits offered and received.
Arguments, statements, and remarks of counsel are intended to help you in
understanding the evidence and applying the law, but they are not evidence. If a
particular argument, statement, or remark has no basis in the evidence, you should
disregard it.
Please note, however, that an admission of fact by one attorney is binding on
the attorney's party and agreements of fact by all attorneys are binding on all parties.
Neither by these instructions nor by any of my rulings or remarks during trial
do I mean to indicate an opinion as to the facts or that I believe or disbelieve any
witness. You must determine which witnesses you believe, what portion of their
testimony you accept, and what weight you attach to it.
During the trial I may sustain objections to questions asked without permitting
a witness to answer, or, where an answer has been made, I may instruct that it be
stricken from the record and that you disregard it and dismiss it from your minds.
You must not draw an inference from a question that I do not permit a witness to
answer; nor should you consider testimony that has been stricken in reaching your
decision. The law requires that your decision be made solely upon the evidence
produced in court. Evidence that I exclude from your consideration will be excluded
because it is not legally admissible in a trial.
Whenever evidence is admitted for a limited purpose, you must not consider it

000139

for any other purpose. Your attention will be called to these matters, if any, when the
evidence is admitted.
The law does not require you to accept all of the evidence which is presented to
you. You must make your own evaluation of the evidence and determine the degree of
weight you choose to give to it. The testimony of a witness may fail to conform to the
facts as they occurred because the witness is lying, or because the witness's
recollection of the event is faulty, or because the witness not expressed himself or
herself clearly in giving testimony. You bring with you to this courtroom all of the
experience and background of your lives. In your everyday affairs you determine for
yourselves the reliability or unreliability of statements made to you by others. The
same considerations that you use in your everyday dealings are the considerations
that you should apply in assessing the credibility of a witness.
You also may be asked to evaluate some exhibits. In doing so, you may consider
such items as:
•

The circumstances under which the exhibit was created, obtained, or found;

•

The circumstances under which the exhibit was maintained prior to trial; and

•

The likelihood that the exhibit accurately reflects what it is intended to show
in light of all the other evidence in the case.
These considerations may or may not make it appear that there is a discrepancy in the

evidence. You may consider whether an apparent discrepancy can be reconciled by fitting the-conflicting versions together.
If, however, that is not possible, then you will have to determine which version you believe.
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INSTRUCTION NO. ~
The Charge
The Defendant is here for trial on an information accusing him of operating a
motor vehicle while under the influence of alcohol and/or drugs. The information
alleges the crime to have been committed as follows:
That the Defendant, Justin Keith Austin, on or about 5th day of April, 2015, in the
County of Ada, State of Idaho, did drive and/or was in actual physical control of a motor
vehicle. To·wit: a grey 2003 Jeep Grand Cherokee, on or at Overland and Locust Grove,
while under the influence of alcohol and/or drugs, or, in the alternative, did drive and or
was in actual physical control of the above-described motor vehicle at the above-described
location, with an alcohol concentration of .08 or more, to·wit: .085/.086 as shown by an
analysis of his breath.
The defendant has entered a plea of not guilty to the charge. He is presumed to be
innocent, and the burden is on the state to prove every material allegation of the charge
beyond a reasonable doubt. The information itself is not evidence.

000141

INSTRUCTION NO. 3
Presumption of Innocence and Burden of Proof
Under our law and system of justice a defendant is presumed to be innocent. The
presumption of innocence means two things.
First, the state has the burden of proving the defendant to be guilty. The state
has that burden throughout the trial.
The defendant never is required to prove his or her innocence, nor does the
defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A
reasonable doubt is not a mere possible or imaginary doubt. It is a doubt based on
reason and common sense. Reasonable doubt may arise from a careful and impartial
consideration of all the evidence, or from a lack of evidence.

If after considering all the evidence you have a reasonable doubt about the
defendant's guilt of a particular charge, you must find the defendant not guilty with
respect to that charge.
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INSTRUCTION NO . .:f__
Your decision must be based solely on the evidence produced in court during the
course of the trial and the applicable law as contained in the written and oral
instructions that I give to you.
Do not consider questions of potential punishment.
Do not conduct any independent investigation of the facts or the law, do not look
up or research any information about the case or the law.
Do not attempt to learn anything about the parties, the witnesses, or the
attorneys.
Do not read, watch, or listen to any news accounts of this case.
Do not use the internet or any form of social media to learn more about this case.
Do not discuss the case, during the course of the trial, with anyone or provide any
information about the case to anyone, not even your family or fellow employees. If
anyone tries to learn about the case from you by any means whatever, please report it
immediately to the bailiff or to me.
Do not discuss the facts of the case with your fellow jurors or form or express any
opinion on the outcome of the case until all the facts, all the law, and all the
arguments have been presented to you, and you have been told to begin your
deliberations.
After the trial has concluded, and you have completed your deliberations and
returned a verdict, then you may talk to other people about the case, but only if you
want to.
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INSTRUCTION NO.

S-

Operating a motor vehicle while under the influence of alcohol and/or drugs
Facts required to be proved
The state has alleged that the defendant committed the crime of operating a
motor vehicle while under the influence of alcohol and or drugs under either of two
legal theories - the ''per se"theory and the "impairment" theory. Before the defendant
may be convicted under the "per se"theory, the state must prove each of the following
facts beyond a reasonable doubt:
1. The crime occurred in Idaho on or about the date alleged in the information, April 5,

2015.
2. The identity of the defendant, Justin Keith Austin, as the person who committed
the crime.
3. The defendant drove or was in actual physical control of a motor vehicle upon a
highway, street, public property or private property open to the public.
4. The defendant acted with general criminal intent.
5. The defendant was given an approved and properly administered alcohol
concentration test of his breath with a result of 0.08 or more.

****
With respect to Item No. 5, above, the lapse of time prior to the extraction of
samples goes to the weight to be afforded the test results.

****
Under the "impairment" theory the state must prove beyond a reasonable doubt

000144

the first four facts noted above but not the fifth fact. Instead the state must prove the
following additional fifth fact:
5. At the time the defendant was driving or in actual physical control of a motor
vehicle, he was under the influence of alcohol or drugs or a combination of alcohol and
drugs.
If the State has proved all of the required facts beyond a reasonable doubt

under the "per se" theory or under the "impairment" theory, you will find the
defendant guilty of operating a motor vehicle while under the influence of alcohol
and/or drugs. If the state fails to prove any one or more of the facts required for each
theory beyond a reasonable doubt, you will find the defendant not guilty.
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INSTRUCTION NO.

f_

In the crime charged, there must exist a union or joint operation of act or conduct and
general criminal intent. To constitute general criminal intent it is not necessary that there should
exist an intent to violate the law. When a person intentionally does that which the law declares
to be a crime, he is acting with general criminal intent, even though he may not know that his act
or conduct is unlawful.
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INSTRUCTION NO._:]__
"Actual Physical Control" means being in the driver's position of a motor vehicle with
the motor running or with the motor vehicle actually moving.
"Alcohol" includes any liquid or solid material that contains ethanol, also known as
ethyl alcohol.
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INSTRUCTION NO. _f_
This instruction applies only to the "impairment" legal theory.
To prove that a person was under the influence of alcohol or drugs or a
combination thereof, it is not necessary that any particular degree or state of
intoxication be shown. The state need only show beyond a reasonable doubt that the
defendant had consumed sufficient alcohol or drugs or a combination thereof to
influence or affect the defendant's ability to drive a motor vehicle.
In considering the "impairment" theory, you must not use evidence of the result of an
alcohol concentration test taken at some time after the defendant drove or was in actual physical
control of a motor vehicle in deciding the defendant's condition of being "under the influence", or
the contrary, unless it is shown by material evidence:
(a) what the test result would have been if it had been taken at the same time the defendant drove or
was in actual physical control of a motor vehicle; and
(b) how the test result relates to the issue of impairment.

000148

INSTRUCTION N0._1_

Now that each side has rested its case, I shall read some further instructions
on the law.

\
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INSTRUCTION NO.!..!_
It is alleged that the crime charged was committed "on or about" a certain
date. If you find that the crime was committed, the proof need not show that it was
committed on that precise date.
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INSTRUCTION NO.~
Expert Witness Testimony
People are qualified to testify as experts if they have special knowledge, skill,
experience, training or education sufficient to qualify them as experts on the subject
to which their testimony relates.
Duly qualified experts may give their opinions on issues in controversy at a
trial. To assist you in deciding these issues, you may consider the opinion with the
reasons given for it, if any, by an expert who gives an opinion. You may also consider
the qualifications and credibility of the expert. You are not bound to accept an expert
opinion as conclusive, but you may give to it the weight to which you find it to be
entitled.
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INSTRUCTION NO_ !';I

Closing Instructions
I have outlined for you the rules of law applicable to this case, and I have
explained to you some of the matters which you may consider in weighing the
evidence to determine the facts.
The attorneys now will present their closing arguments. I remind you that
closing arguments are not evidence. The only evidence that you are to consider
consists of:
•

The testimony of the witnesses while under oath;

•

Any stipulations of fact agreed to by the parties;

•

Any exhibits admitted into evidence; and

•

Any inferences that reasonably may be drawn from the evidence.
If an argument by one of the attorneys has no basis in the evidence, you will

disregard it.
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INSTRUCTION

NO.}!__

At the conclusion of closing arguments, you will retire to the jury room for your
deliberations. You will take with you the instructions of the court, any exhibits
admitted into evidence, and any notes taken by you during the trial. Please do not
mark the instructions or the exhibits.
As soon as you retire to the jury room you will select one of your members to
preside over your deliberations and to sign the verdict on which you agree. To return
a verdict, all twelve of you must agree to the decision. Suitable verdict forms will be
provided for any conclusion you may reach. When you have reached a verdict, you
shall have it signed and dated and then you will return with it to this room.
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INSTRUCTION NO.)/-

If it becomes necessary during your deliberations to communicate with me, you
may send a note signed by one or more of you to the bailiff. You should not try to
communicate with me by any means other than a written note.
During your deliberations, you are never to reveal to anyone how the jury
stands on any of the questions before you, numerically or otherwise, unless requested
to do so by me.
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INSTRUCTION NO.;,_-

•

- - --

--

•

The attitude and conduct of jurors throughout the deliberations are
important.

•

It is not productive for a juror to make an emphatic expression of his or
her opinion on the outcome of the case at the start of deliberations. If
you do so, your sense of pride may be aroused, and you may hesitate to
change your opinion even if you are shown that it is incorrect.

•

You must not resort to any method or means of chance in reaching a
verdict.

•

You must not allow bias, passion, prejudice, or considerations of
potential punishment to influence you in any way.

•

Remember that you are not partisans or advocates. You are the judges
of the facts. You should consult with each other. You should consider
each other's views. You should try to reach an agreement, but only if
you can do so without disturbing your individual judgment.

•

Each of you must decide the case for yourself, and you should do so only
after a thorough discussion and consideration of all the evidence with
your fellow jurors.
~

Dated this /fday of March, 2016.

GEORGE D. CAREY
Senior District Judge
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,

t~o.

)
)
)

)

Plaintiff,

7.o"J...

A.M.---".._......,,._.,_

CHRISTOPHER D.

)
)
)

r:··

By SETH 1'/~·''
DEPU:,

) Case No. CR-MD 2015·0005045

vs.

)

JUSTIN KEITH AUSTIN,

)

)
)

Verdict (One Page)

)

Defendant.

)
)

We, the jury in the above-entitled case unanimously find that the defendant is (select
only one of the following):

Not Guilty

Guilty Of Operating A Motor Vehicle While Under the Influence
Of Alcohol And/Or Drugs
Dated March ;S,"2016
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Note
09:57:12 AM!
iJUSTIN AUSTIN CR MD 15 05045 HEARING
.................................- ........... ..i,. .....................................;..................................................-, ..........................................._...........................................................................................................
09:57: 15 AM!
j Present: Kai Wittwer for the State, Daniel Taylor for the
!
!
defense, defendant on bond
.............................................................................................................................................................................................................
_,.......................................................................................
09:57:15 AMI Counsel ! Ready to proceed. No opening arguments.
09:57:26 AM i Wittwer !Move for admission of these six exhibits, marked as State's 4,
4A, 48, 5, 5A and 58 (certified copies of official court reocrds
!
!from Nevada, including JOC, complaint in each case, and
!
!admonishment of rights) .
............................ .............................................................................................................................................................................................................................................................
_
09:58:24
AM!
Taylor
I
Objection
(foundaiton)
.
........................................ .....................................,.....................................................................................................................................................................................................
09:58:31 AM I Court
j //Reviews exhibits//
..............-....,...............::......................................i................................................................................................................................................................................................
09:58:38 AM
Taylor
i General objection .
....................................
-+i .....................................................................................................................................................................................................................................
.
10:00:02
AM
i
Court
!
The exhibits will be admitted .
.................................... .................................. .....................................................................................................................................................................................................
10:00:08 AM i Wittwer !No further evidence.
.........................._ .............1......................................................................................................................................................................................................................................
10:00:16 AMI
Taylor
l No evidence - defense rests. _...............................................................................................
......................................
..............................................................................................................................................................
10:00:24 AM! Witter
!Final argument, asks the Court to find a basis for
enhancement of the DUI.
.............................................1!..................................l,....................................................................................................................................................................................................
.
10:05:
13 AM i Taylor
i
No argument.
................................................,i.. ...................- .................i ................,.... -.....................................................................................................................................................................................
10:05:19 AM Court
l Find that defendant was found guilty of DUI in Nevada twice
l in the past 10 years. Judge Copsey previously ruled that a
l Nevada DUI was substantially conforming, so based on
everything I will find the State has proved beyond a
reasonable doubt that defendant was convicted twice
I previously of DUI under a substantially conforming statute.
Order PSI and alcohol eval. SH 05/11/16@9am.
00000000 . . . . 0000000000H . . 00 . . . . U00MM000HH,i,.OO . . HOO . . MHHHHOHHHOOHH0000;.0H . . HHH0000H . . HO•H••••OoH•HO . . ,..,,o,oo,, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . _

I
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_10:08:09_AM
10:10:21 AM!

3/17/2016

End _of_ case---·----·-··-···--··-·-·-----·------
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Tim~
Speaker
Note
12:33:42 PM!
!JUSTIN AUSTIN CR MD 15 05045 SENTENCING
12:33:58 PM
Present: Kai Wittwer for the State, Daniel Taylor for the defense, .
I
l defendant on bond
12:34:05 PMf Court
f Reviews case.
12:35:02 PMf Counsel
iHave reviewed PSI (as has defendant} .
........,..."'""""""''''""''"'"'""'''"''''"....;...........................................;,..................................................................................................................................................................................................................................
1a:35:21 PM! Taylor
j Re errors in PSI.
12:36:40 PM Counsel
No objections to anything included in PSI; no additional
I
Iinvestigation/eval needed.
1a:36:54 PMJWittwer
f No restitution.
12:36:59 PM.Wittwer
Recommend JOC 2 + 6 = 8, suspended; 30d ACJ -10d in custody
with 48h consecutive; $1000 fine, $750 PD reimbursement; 1y
absolute DL suspension; treatment per PO and GAIN
recommendations. Interlock after DL suspension is complete.

f

f

l

I

f

fRecommend a 4y WHJ.

1a:41 :23 PM Taylor

l

Ask that 1y absolute DL suspension be

l backdated to include the administrative suspension. 30d ACJ, allow
I
I
all options on 20d
.........,................................................................................. ......................................................................................................................................................
_.........................................................................
.;.

1a:44:44 PM! Defendant
1~:45:35 PM Court
12:45:43 PM fWittwer

I

!Addresses the Court on his own behalf.
IAny factors disqualifying defendant from WHJ?
f I don't think so.

__ 1_3:46:29__ PMJ.Defendant __ J_l've_never__had__ a_WHJ. _______.............·-···-·-········-···-···········-············-·····-················-········-·········································
1~:46:36 PM! Court
Find you guilty based upon the jury verdict. 7y WHJ. $3000 fine/
'
$2000 suspended. PD reimbursement $750. Level 1 outpatient
treatment and any other program per PO. 1y absolute DL
suspension following release from incarceration. Can't continue
employment as server at Jaker's. No employment that requires you
i to serve alcohol. 90d ACJ/2d forthwith/8d w/o options/20d with
l options/60d suspended to be imposed at PO's discretion. Can
l arrange the 28d through PO. Your 1d CFTS will apply to the 8d.
''
:

:1:~:~~:=~1~~~r=j:~~=e~::.:o~:~~kjer.=========:

1~:55:31
PM!Court
!Appeal rights .
......
.:................................................................................................. .....................................................................................................................................................................................................................
-.

1~:57:04 PM ITaylor

ISo 2d forthwith, remaining can be arranged through PO?

1~:57:20 PMl Court
O't:00:03 PM f

lves.
fEnd of case

sm11201s

1 of 1
000158

IN THE Dis•T coURT oF THE FOURTH rooIA DISTRICT oF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO
Plaintiff,
vs.

PROBATION AGREEMENT
Defendant.
Q SUSPENDED IMPOSITION OF SENTENCE
J».wITHHELD JUDGMENT
TERM OF PROBATION: 7
years beginning ~ 4
t I
, 2~ (::,
PROBATION CONDITIONS:
Q RECOMMEND CLO E SUPERVISION
1. That the probation is granted to and accepted by the probationer, subject to all its terms and conditions, and with the
understanding that the Court may, at any time, in case of the violation of the terms of probation, cause the probationer to
be returned to the Court, for the imposition of sentence as prescribed by law, or any other punishment as the court may see
fit to hand down. The probationer shall report to Probation & Parole within 48 hr. of release from incarceration.
2. That the probationer shall be under the legal custody and control of the Director of Probation and Parole of the State of
Idaho and the District Court and subject to the rules of probation as prescribed by the Board of Correction and the District
Court. THE PROBATION OFFICER MAY NOT CHANGE THESE CONDITIONS.
3. General Conditions applicable to all probationers, to-wit:
a. ·/// The probationer does hereby agree and consent to the search of his/her person, automobile, real property, and
/ any other property, at any time, and at any place, by any law enforcement officer, peace officer, or probation
officer, and does waive his/her constitutional rights to be free from such searches.
b.
/ JThe probationer shall not violate State, Federal, or Municipal penal laws.
c. / ~All residences shall be approved by the probation officer. The probationer shall not change residence without
fi~~ obtaining ~ritten permissi?n from the pr~bation officer.
.
A'):'fhe probationer shall subIIllt a truthful wntten report to the probat10n officer each and every month and report
d.

i

e. /

/ rrson

when requested.

// '.fhe probationer shall not leave the State or Fourth Judicial District (Ada, Boise, Elmore, and Valley counties)
/ fjt,houtfirst obtaining written permission from the probation officer.
..t{;/rhe probationer shall complete any training or counseling program established by the probation officer.
,,/ 'l.Zrhe probationer shall contact Vocational Rehabilitation or some other vocational program identified by
probation officer, get an evaluation and follow all recommendations made.
/~The probationer shall contribute such monthly sum for probation supervision as shall be established by the
o State Board of Correction. (I.C. 20-225).
1
1
,
· 1· I'h~ probationer shall pay all court imposed costs and fees in such manner as shall be established by the
/ J> 6}:>atton officer.
1
/ t...lThe probationer shall become and remain fully employed or be enrolled as a full time student; he/she shall not
nate empl~yment without ~ecurin~ other employment.
.
.
.
/
1
/i4The probationer shall subffilt, at his/her own expense, to a cheIIllcal test of his/her blood, breath or unne for
/ tlfo. detection of substance abuse, including a breathalyzer test, when requested by the probation officer or other
1 · nforcement officer.
I. he probationer shall not associate with individuals specified by the probation officer.
e probationer shall not visit or enter any establishment where alcohol is a major source of income (a bar).
.',--The probationer shall submit to a polygraph examination at his/her own expense if requested by the probation

f.
g.

, /ry~er

h.

,.Ai:.
;!

1.

j.

t~Jtf

k.

l.
m.
n.

/'~J

/,.
o~(er.
~·

o.
p. / ·
q. ,1

e probationer shall not purchase, carry or have in his/her possession any firearm/s or other weapons.
he probationer shall not purchase, possess or consume any alcoholic beverages while on probation.
The probationer shall not purchase, possess, or consume any drug or narcotic unless specifically prescribed by
/ a1~i'dical doctor.
r.
/.(/; f the probationer does not have a high school degree, the probationer shall acquire a GED or high school
. -' d·' ma with the time set by the probation officer.
s. . ..,f',, If the probationer is ordered to pay child support, the probationer shall commence and regularly pay court
/"-6tfired child support payments and submit written evidence of the same to the probation officer.
t. '
The probationer shall not operate any motorized vehicle while on probation unless properly licensed and
// insured.

rf ,

!
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4. SPECIAL CONDITIONS

(INI.L mosE CHECKED), To.WIT·, •

o _ _ The probationer shall mak1;testitution of$
or what remains dj the previously imposed $_ _ _ __
,
1·n· amount and manner established by the probation officer. Restitution shall be fully paid by
~ .
·. The probationer shall pay a fine in the amount of$ 3ov o
($ Lt?QU suspended) or what remains of the
pt viously imposed$
in the amount and manner established by the probation officer.
o 1 _The probationer shall not associate or have contact w i t h - - - - - - - - - - - - - - - - - - - - /
unless specifically approved by his/her probation officer.
. The probation shall successfully complete the following programs (those checked): ocognitive/MRT I & II;
osubstance abuse program; oanger management; owomen's issues; oDrug Court; 9'- any program ordered by
his/her probation officer L 4:1, r:<: { ( Ou; o" {,, ·,
o _ _ The probationer shall complete _1_ Hours of community service work as set by his/her probation officer. The
probationer is required to pay a 60 cents per hour community service fee to provide workers compensation insurance
1355, Ch.233, '94 Sess. Laws) for a total fee of$_.OO.
The probationer shall serve ~total additional days in the Ada County Jail; _b__immediately without options,
wit~1$ions (including wo~k release), and
days sus~~n_ded to ~e impose1 in the discretion of the probation
".
o 1 , r/Drug Cou_rt Judgei ,~ l'""'.' c <.:S ,:;·{~,. :i 1.v 1 -1. (.. . c;f,1 (o.,,,. ~ .,
l '<" J.,,. S.:- IA,(c:':1 L cl 1.llk:I v~ cv,.ff..../~~f1.o.
1 and nght thumbprint to his/her prob,tton officer not later than _ _.
~ ·· 1 That probationer shall provide a DNA sample
.
o ,_1_·_· The Court allows the probationer to be transferred by the Board of Corrections to the
o / _ _ That probationer shall have a 9:30 p.m. curfew until changed by his/her probation officer.
a __ (Theft case) The probationer shall not have a checking account or credit cards or enter into any financial
agreements unless specifically approved by the probation officer and shall establish and submit a monthly financial
budget report to probation officer and provide verification of expenses/income when requested. The probationer shall
advise his/her current employer, and all future employers, in writing, of this conviction, including the statement that this
is a lheft offense. The probationer shall not have access to or possess cable/satellite television, a gaming console or
· phone until all restitution is paid.
'f\,
(D.U.I. case) The probationer driver's license shall be suspended for J_ year period to begin following release
incarceration or following the end of any period of suspension, disqualification or revocation existing at the
of the violation, whichever is longer. The probationer shall not operate any motorized vehicle, even if properly
licensed and insured, while on probation, unless the vehicle has a functioning interlock device.
o
(Sex Case) As a fundamental condition of probation, the probationer shall:
_ ( 1) participate in and successfully complete any specialized sex offender therapy designated by his/her probation
officer, and monthly provide proof of attendance to his/her probation officer.
_ (2) not attempt to contact or have any contact with nor associate with any juvenile (person under the age of 18
and including bis/her children) unless accompanied by a responsible adult and only as approved by both his/her
probation officer and by his/her therapist. Contact includes, but is not limited to, contact by phone, mail, email, or
through a third party. The probationer shall not become intimately involved with anyone under the age of eighteen
(18) years, or any adult who has children/boys/girls under the age of 18 years.
_ (3) not possess or have access to any pornography, sexually explicit materials, or the internet (including through
his/her phone), or come within 100 ft. of a school; the probationer shall not use any 800, 888 or 900 phone numbers;
the probationer shall not enter or loiter near adult bookstores, massage parlors, topless bars or sex shops; the
probationer shall not purchase, possess, or use cameras or video equipment or identity concealing items.
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5._..__That the probationer, if placed on probation to a destination outside the State ofldaho, or leaves the confines of
the State of Idaho, with or without permission of the director of probation and parole, waives extradition to the State of
Idaho, and agrees that he/she will not contest any effort by any state to return to the State ofldaho.
This is to certify that I have read or had read to me and fully understand and accept all the conditions, regulations
and restrictions under which I am being granted probation. I will abide by and conform to them strictly and fully
understand that my failure to do so may result in the revocation of .my probation and commitment to the Board of
Correction to sei:ve the sentence originally imposed.
</. ,. _
DATED:

.K;J. · //t,r'I
,/

/,.,

,~'
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MAY 13 2016
CHRISTOPHER D. RICH, Clerk
By LINDA SIMS-DOUGLAS
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Plaintiff,
vs.
JUSTIN KEITH AUSTIN,
Defendant.
SSN:
DOB:

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
ORDER WITHHOLDING
JUDGMENT AND
ORDER OF PROBATION

--------------)

On the

12th

day of August, 2015, the Defendant, JUSTIN KEITH AUSTIN, was

arraigned before the Honorable Cheri Copsey, and charged with the crime of: OPERATING A
MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS
(TWO OR MORE CONVICTIONS WITHIN TEN YEARS), FELONY, LC. §§18-8004 and
18-8005(b); and
The Defendant was found guilty by jury to the offense of OPERATING A MOTOR
VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS (TWO OR
MORE CONVICTIONS WITHIN TEN YEARS), FELONY, LC. §§18-8004 and 18-8005(b);
and requested probation; and
It appears to the Court that probation is warranted. The Defendant is placed on probation

and sentence is withheld for a period of seven (7) years, under the conditions listed in the
attached Probation Agreement, read and accepted by the Defendant this day in open Court.
l
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Pursuant to Idaho Code §18-309, the Defendant shall be given credit for the time already
served in this case in the amount of one (1) day.
IT IS FURTHER ORDERED that, upon release from incarceration, Defendant's driving
privileges are absolutely suspended for a period of one (1) year. DURING THIS TIME PERIOD,
DEFENDANT MAY NOT DRIVE AT ALL, FOR ANY REASON WHATSOEVER. After the
absolute driver's license suspension is over, Defendant shall not own, lease or use a motor vehicle
while on probation unless first having a valid current driver's license, proof of insurance as required
by law, and every vehicle operated must be equipped with a functioning interlock device.
IT IS FURTHER ORDERED that Defendant may not continue employment as a server at
Jaker' s, or any employment that requires him to serve alcohol.
IT IS FURTHER ORDERED that the probationer shall pay a fine of three thousand
dollars ($3,000.00), with two thousand dollars {$2,000.00) suspended; and shall remit court costs
of seventeen and 50/100 dollars ($17.50); Criminal Justice Fee often dollars ($10.00); P.O.S.T. Fee
of fifteen dollars ($15.00); Victim Notification Fee (VINE), pursuant to I.C. §31-3204, in the
amount of fifteen dollars ($15.00); !STARS Fee often dollars ($10.00); Peace Officer Temporary
Disability Fee of three dollars ($3.00); Victim's Compensation Fund in the amount of seventy-five
dollars ($75.00); Interlock Ignition and Electronic Monitoring Devices Surcharge, pursuant to
I.C. §18-8010 in the amount of fifteen dollars ($15.00); Domestic Violence Fee of thirty dollars
($30.00); Emergency Surcharge Fee of one hundred dollars ($100.00); and Public Defender
Reimbursement Fee, pursuant to I.C. §19-854(c) in the amount of seven hundred fifty dollars
($750.00).
IT IS FURTHER ORDERED that upon the expiration of the period of suspension of
judgment herein fixed, or the earlier termination thereof, and upon written showing by or on
2
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behalf of the Defendant that he/she has fully complied with the terms of his/her probation, then
and in that event, this action shall be dismissed.

NOTICE OF RIGHT TO APPEAL

YOU ARE HEREBY NOTIFIED that you have the right to appeal this order to the Idaho
Supreme Court. Any notice of appeal must be filed within forty-two (42) days of the entry of the
written order in this matter.
YOU ARE FURTHER NOTIFIED that if you are unable to pay the costs of an appeal, you
have the right to apply for leave to appeal in forma pauperis or to apply for the appointment of
counsel at public expense. If you have questions concerning your right to appeal, you should
consult your present lawyer.
Done in open Court this 11th day of May, 2016.

District Judge

3
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This is to certify that I have read or had read to me and fully understand and accept all the
conditions, regulations and restrictions under which I am being granted probation. I will abide
by and conform to them strictly and fully understand that my failure to do so may result in the
revocation of my probation.

Date of Acceptance

Probationer

Probation Officer

4
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this ~ y of May, 2016, I mailed (served) a true and
correct copy of the within instrument to:

ADA COUNTY PROSECUTOR
VIA-EMAIL
ADA COUNTY PUBLIC DEFENDER
VIA-EMAIL
ADA COUNTY JAIL
VIA-EMAIL
DEPARTMENT OF CORRECTIONS
CENTRAL RECORDS
VIA-EMAIL
CCD SENTENCING TEAM
VIA-EMAIL
PROBATION & PAROLE I PSI DEPARTMENT
VIA-EMAIL
DEPARTMENT OF TRANSPORTATION
ATTN: DRIVER'S SERVICES
VIA-EMAIL
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IN THE DIST.T COURT OF THE FOURTH JUDIC. DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO
Plaintiff,
pl.\~
A. -Case No. CR-Ire- l S .- S 0-r _:>
vs.
PROBATION AGREEMENT
Defendant.
SUSPENDED IMPOSITION OF SENTENCE
.f».wITHHELD JUDGMENT
TERM OF PROBATION: 7
years beginning l,y4 ~ l I
, 20f G:,
PROBATION CONDITIONS:
RECOMMEND CLO E SUPERVISION
1. That the probation is granted to and accepted by the probationer, subject to all its terms and conditions, and with the
understanding that the Court may, at any time, in case of the violation of the terms of probation, cause the probationer to
be returned to the Court, for the imposition of sentence as prescribed by law, or any other punishment as the court may see
fit to hand down. The probationer shall report to Probation & Parole within 48 hr. of release from incarceration.
2. That the probationer shall be under the legal custody and control of the Director of Probation and Parole of the State of
Idaho and the District Court and subject to the rules of probation as prescribed by the Board of Correction and the District
Court. THE PROBATION OFFICER MAY NOT CHANGE THESE CONDITIONS.
3. Ge~.
~l Conditions applicable to all probationers, to-wit:
a. /
. The probationer does hereby agree and consent to the search of his/her person, automobile, real property, and
any other property, at any time, and at any place, by any law enforcement officer, peace officer, or probation
o,ncer, and does waive his/her constitutional rights to be free from such searches.
b. ()lf-The probationer shall not violate State, Federal, or Municipal penal laws.
c.
_All residences shall be approved by the probation officer. The probationer shall not change residence without
1
obtaining written permission from the probation officer.
d.
he probationer shall submit a truthful written report to the probation officer each and every month and report
rson when requested.
:_Toe probationer shall not leave the State or Fourth Judicial District (Ada, Boise, Elmore, and Valley counties)
e.
bout.first obtaining written permission from the probation officer.
f.
he probationer shall complete any training or counseling program established by the probation officer.
g.
he probationer shall contact Vocational Rehabilitation or some other vocational program identified by
er probation officer, get an evaluation and follow all recommendations made.
h.
The probationer shall contribute such monthly sum for probation supervision as shall be established by the
o State Board of Correction. (I.C. 20-225).
1.
:fhe probationer shall pay all court imposed costs and fees in such manner as shall be established by the
ation officer.
The probationer shall become and remain fully employed or be enrolled as a full time student; he/she shall not
·nate employment without securing other employment.
The probationer shall submit, at his/her own expense, to a chemical test of his/her blood, breath or urine for
detection of substance abuse, including a breathalyzer test, when requested by the probation officer or other
enforcement officer.
I.
he probationer shall not associate with individuals specified by the probation officer.
m.
he probationer shall not visit or enter any establishment where alcohol is a major source of income (a bar).
The probationer shall submit to a polygraph examination at his/her own expense if requested by the probation
er.
0-,,/.'"-"e probationer shall not purchase, carry or have in his/her possession any firearm/s or other weapons.
p.
he probationer shall not purchase, possess or consume any alcoholic beverages while on probation.
o,..---,-.-;;, he probationer shall not purchase, possess, or consume any drug or narcotic unless specifically prescribed by
dical doctor.
r. l.....-7...L..U..J"·f the probationer does not have a high school degree, the probationer shall acquire a GED or high school
ma with the time set by the probation officer.
s.
If the probationer is ordered to pay child support, the probationer shall commence and regularly pay court
red child support payments and submit written evidence of the same to the probation officer.
The probationer shall not operate any motorized vehicle while on probation unless properly licensed and
· sured.

a
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4. SPECIAL CONDITIONS (INIIL THOSE CHECKED), TO-WIT:
o
_ _ The probationer shall make restitution of $
or what remains of the previously imposed $_ _ _ __

A
o

amount and manner established by the probation officer. Restitution shall be fully paid by
The probationer shall pay a fine in the amount of$ 3c'"Ziv
($~suspended) or what remains of the
in the amount and manner established by the probation officer.
ously imposed$
_The probationer shall not associate or have contact with
-------------------r--,f-+-j,___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _u n less specifically approved by his/her probation officer.
The probation shall successfully complete the following programs (those checked): ocognitive/MRT I & II;
- osubstance abuse program; oanger management; owomen's issues; oDrug Court; ~ any program ordered by
his/her probation officer Le.v~-( ( Ou~IJJ.z
1
_ _ The probationer shall complete _ _ ilours of community service work as set by his/her probation officer. The
probationer is required to pay a 60 cents per hour community service fee to provide workers compensation insurance
1355, Ch.233, '94 Sess. Laws) for a total fee of$
.00.
The pr~tioner shall serve ~total additional days in the Ada County Jail; 2-. immediately without options,
wit'hoptions (including work release), and
days suspe°'ded to be imposed in the discretion of the probation
r/Drug CourtJudge1 C(.(;'7'\_ ~ ~7 ~ t...Y ift,.. c,,f/lckc:. , 'i'l..__l ~ ~<;. vt(c,_ 7 k_ a~~ ti.J,.fl__f,/l;W~
That probationer shall provide a DNA sample and right thumbprint to his/her prol:fation officer not later than _ _ .
_ _ The Court allows the probationer to be transferred by the Board of Corrections to the _ _ _ _ _ _ __
_ _ That probationer shall have a 9:30 p.m. curfew until changed by his/her probation officer.
_ _ (Theft case) The probationer shall not have a checking account or credit cards or enter into any financial
agreements unless specifically approved by the probation officer and shall establish and submit a monthly financial
budget report to probation officer and provide verification of expenses/income when requested. The probationer shall
advise his/her current employer, and all future employers, in writing, of this conviction, including the statement that this
is a Theft offense. The probationer shall not have access to or possess cable/satellite television, a gaming console or
phone until all restitution is paid.
"(D.U.I. case) The probationer driver's license shall be suspended for j_ year period to begin following release
incarceration or following the end of any period of suspension, disqualification or revocation existing at the
of the violation, whichever is longer. The probationer shall not operate any motorized vehicle, even if properly
licensed and insured, while on probation, unless the vehicle has a functioning interlock device.
(Sex Case) As a fundamental condition of probation, the probationer shall:
_ (1) participate in and successfully complete any specialized sex offender therapy designated by his/her probation
officer, and monthly provide proof of attendance to his/her probation officer.
_ (2) not attempt to contact or have any contact with nor associate with any juvenile (person under the age of 18
and including his/her children) unless accompanied by a responsible adult and only as approved by both his/her
probation officer and by his/her therapist. Contact includes, but is not limited to, contact by phone, mail, email, or
through a third party. The probationer shall not become intimately involved with anyone under the age of eighteen
(18) years, or any adult who has children/boys/girls under the age of 18 years.
_ (3) not possess or have access to any pornography, sexually explicit materials, or the internet (including through
his/her phone), or come within 100 ft. of a school; the probationer shall not use any 800, 888 or 900 phone numbers;
the probationer shall not enter or loiter near adult bookstores, massage parlors, topless bars or sex shops; the
robationer shall not purchase, possess, or use cameras or video equipment or identity concealing items.
(4) SHALL FULLY COMP. Y WITH ALL SEXUAL OFFENDER REGISTRATION LAWS.
That probationer - - ' · ·
·
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_ _That the probationer, if placed on probation to a destination outside the State of Idaho, or leaves the confines of
the State of Idaho, with or without permission of the director of probation and parole, waives extradition to the State of
Idaho, and agrees that he/she will not contest any effort by any state to return to the State ofldaho.
This is to certify that I have read or had read to me and fully understand al!d accept aB the conditions, regulations
and restrictions under which I am being granted probation. I will abide.by and conform to them strictly and fully
understand that my failure to do so may result in the revocation of
probation and commitment to the Board of
Correction to serve the sentence originally imposed.
'
_ )

y

DATED:

£1 /, /h.
I

PROBATION CONDITIONS (GENERAL)
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A·da iCounty Mugshot - Prosecutor's Office

-~ - --~ ~ ;"·,

I

User:

'

.

~~~·

PRSEIBSA

Name: AUSTIN, JUSTIN KEITH
Case#: CR-MD-20 I 5-0005045
LE Number: 1062065

SSN:

DOB:
Height: 508

Drivers License Number:
Sex: M

Race: W

Weight: 175

Drivers License State:

Eye Color: BLU

Hair Color: BRO

•

Facial Hair:

Marks: FINGER(S), LEFT HAND
Scars:
Tattoos:

•
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Photo Taken: 20 I 5-04-05 02: 10:03
Thursday, June 25 , 2015

.RE\INST AL LS\! nHouse\Crystal\Analyst4\Sheriff\SH F MugshotProsecutor.r~

JUN 15 2016
CHRISTOPHER D. RICH, Clerk
By SARA MARKLE
D:C:?UT/

ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant-Appellant
DANIEL W. TAYLOR, ISB #9692
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2015-0005045
Plaintiff-Respondent,
NOTICE OF APPEAL
vs.
JUSTIN KEITH AUSTIN,
Defendant-Appellant.

TO:

THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE CLERK
OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:
1) The above-named Appellant appeals against the above-named respondent to
the Idaho Supreme Court from the final decision and order entered against
him in the above-entitled action on May 13, 2016, the Honorable Michael
Reardon, District Judge presiding.
2) That the party has a right to appeal to the Idaho Supreme Court, and the
judgments or orders described in paragraph 1 above are appealable orders
under, and pursuant to, IAR 11(c)(1-10).
3) A preliminary statement of the issues on appeal, which the Appellant then
intends to assert in the appeal, provided any such list of issues on appeal
shall not prevent the Appellant from asserting other issues on appeal are:
a) Did the district court err by excluding the Defense's evidence regarding
rising blood alcohol?

1

NOTICE OF APPEAL
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b) Did the district court err by admitting breath test results without the
proper foundation and/or verification results?
4) There is a portion of the record that is sealed. That portion of the record that
is sealed is the pre-sentence investigation report (PSI).
5) Reporter's Transcript. The Appellant requests the preparation of the entire
reporter's standard transcript as defined by IAR 25(d). The Appellant also
requests the preparation of the additional portions of the reporter's transcript:
a) Pretrial Conference held January 20, 2016 (Court Reporter: Kim Madsen.
Estimated pages: 50).
b) Sentencing hearing held May 11, 2016 (Court Reporter: Kim Madsen.
Estimated pages: 50).
6) Clerk's Record. The Appellant requests the standard clerk's record pursuant
to IAR 28(b)(2). In addition to those documents automatically included under
IAR 28(b)(2), Appellant also requests that any exhibits, including but not
limited to letters or victim impact statements, addenda to the PSI, or other
items offered at the sentencing hearing be included in the Clerk's Record.
7) I certify:
a) That a copy of this Notice of Appeal has been served on the Court
Reporter(s) mentioned in paragraph 5 above.
b) That the Appellant is exempt from paying the estimated fee for the
preparation of the record because the Appellant is indigent. (I.C. §§ 313220, 31-3220A, IAR 24(e)).
c) That there is no appellate filing fee since this is an appeal in a criminal
case (I.C. §§ 31-3220, 31-3220A, IAR 23(a)(8)).
d) Ada County will be responsible for paying for the reporter's transcript,
as the client is indigent (I.C. §§ 31-3220, 31-3220A, IAR 24(e)).
e) That service has been made upon all parties required to be served
pursuant to IAR 20.
DATED this {

{(_tl--.

day of June 2016.

~TAK(~ Attorney for Defendant

2

NOTICE OF APPEAL
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e
CERTIFICATE OF MAILING
I HEREBY CERTIFY, that on this \~day of June 2016, I mailed (served) a true
and correct copy of the within instrument to:
Idaho Attorney General
Criminal Division
Joe R. Williams Bldg., 4th Fir.
Statehouse Mail
Idaho Appellate Public Defender
P.O. Box 2816
Boise, ID 83701
Kim Madsen
Court Reporter
Interdepartmental Mail
Kai E. Wittwer
Ada County Prosecutor's Office
Interdepartmental Mail

lren~~E0

3

NOTICE OF APPEAL
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e
ADA COUNTY PUBLIC DEFENDER
Attorneys for Defendant-Appellant

JUN ·t '& 2016

DANIEL W. TAYLOR, ISB #9692
Deputy Public Defender
200 West Front Street, Suite 1107
Boise, Idaho 83702
Telephone: (208) 287-7400
Facsimile: (208) 287-7409

CHRISTOPHER 0. RICH, Clerk
By TARA VlllEREAL
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-MD-2015-0005045
Plaintiff-Respondent,
ORDER APPOINTING STATE
APPELLATE PUBLIC DEFENDER ON
DIRECT APPEAL

vs.
JUSTIN KEITH AUSTIN,
Defendant-Appellant.

Defendant has elected to pursue a direct appeal in the above-entitled matter.
Defendant being indigent and having heretofore been represented by the Ada County
Public Defender's office in the District Court, the Court finds that, under these
circumstances, appointment of appellate counsel is justified. The Idaho State Appellate
Public Defender shall be appointed to represent the above-named Defendant in all
matters pertaining to the direct appeal.
SO ORDERED AND DATED this

/C,~ay of June,2016.

J.

MICHAEL REARDON
District Judge

1

ORDER APPOINTING STATE APPELLATE PUBLIC DEFENDER ON DIRECT APPEAL
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e

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Case No. CR-MD-15-05045
Plaintiff,
vs.
ORDER TO ALLOW SUBSTITUTION
OF COPY FOR ORIGINAL

JUSTIN AUSTIN,
Defendant.

The Court has been advised by the office of the Ada County Clerk that the original of the
Preliminary Hearing Transcript filed September 3, 2015 is missing from the official file. The
Clerk is authorized to substitute a true and correct copy of the transcript in the file in lieu of the
original which a diligent search of the record has failed to locate.
IT IS SO ORDERED.
DATED this

Sd

~

dayof

J~

, 2016.

District Judge

ORDER TO ALLOW SUBSTITUTION OF COPY FOR ORIGINAL - 1
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FILED

Tu!!!II, ~uly 05. 2016 at 02:os PM
CHRISTOPHER D. RICH, CLERK OF THE COURT
BY:

jttl M~-c=
De u

Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

THE STATE OF IDAHO,
Case No. CR-MD-2015-0005045
Plaintiff,
vs.
NOTICE OF HEARING
JUSTIN KEITH AUSTIN,
Defendant.
APPEARANCES:
Kai E. Wittwer
Ada County Prosecutor
INTERDEPT MAIL

Daniel Taylor
Ada County Public Defender
INTERDEPT MAIL

Stephanie Whiter
Probation & Parole
EMAILED
PLEASE TAKE NOTICE That the Honorable Michael Reardon, District Judge,
has set this matter for hearing for Status on Wednesday, July 20, 2016 at 09:00 AM at
the Ada County Courthouse, 200 West Front Street, Boise, ID.

Notice of Hearing

)
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••

REARDON/ MASTERS/ MADSEN/ CHECK 20 JULY 2016

1A-CRT508

09:37:02 AMI
JUSTIN AUSTIN CR MD 15 05045 REVIEW
..09:37:1 O·AMt-····-·-·-·-·-·---·-"TPresent: ....Kaf Wittwer for.the State,· Daniei"Taylor for the.defense,-.........
I
Idefendant on probation, Stephanie Whiter - Probation Officer

i

i

09:37:44 AM j Court

I set this for hearing based on the PO's request for clarification of
probation conditions. I understand defendant has offered some
I resistance to the condition that prohibits him from working in an
Iestablishment that requires him to serve alcohol. The question was
!raised if that included packaged alcohol such as at a convenience
store. I want to make clear it does not include him selling packaged
alcohol, just him serving beer, wine, alcohol by the glass at
1bars/restaurants.
i

1

I

I
!

l
!

I

i

I

i

!

I
09:39:52 AM IWittwer
! I'm still unclear.
0--:0__0__A__M
__·t Court ----·.. l'm ..not' precluding his employment" at a grocery· store,· convenience .......
.-09_:_4__
i store, etc where he sells packaged alcohol such as bottles of wine,
!
I6-packs of beer, etc.

!

t

I

··o9:4·0:-2ffArii1Tw1ttwer--..·-1 wou'icf'iiice. i5·c51ci-acfaress ttie-cau.it'.". ._._. _. _________. ________. __. . . . . . . . . . . . . . . . .-.. . . .

tAddresses..the ·Court. -Have concerns about defendant's continued
. .09:41
-··-·----·---.
.--·--·-i--·--·-----1I This
s~-~.!.~~~.:__..............-·---------·-·-·-..··-·-·---......-·-·--..-..-·------------··-............................................
:52 AM! Court
isn't before me on anybody's motion, simply a request for
09:40:41 AM j Whiter

I

Iclarificaiton - which I've made.

I'll remind parties that there is

I
Isubstantial discretionary jail time available; otherwise, I'd expect a
I
PV to come before
me .
..........-................................,......-........___ .........,I.........................................
_........______
.._____ ......................................................._.....................-.........
09:42:46 AM! Court
! Mr. Taylor, I expect you to have a serious conversation with
l
defendant about all____
this.._..._,___..._,_..__..,_,___.._,_, ___,,____..____,____.. __ ,,......................................,_
.._,__.......- ......................................
_,,,............ti.....................................................
,_,_,_,,_,

,

09:42:59 AM! Taylor

I

I

I
I

i

,_,_,_,

I've had that conversation with him already, certainly can discuss it
Last night I got an email from his previous employer at
I Jaker's, indicating they'd be able to make changes in the process so
Ithat he would not be responsible for serving drinks to his customers.

!1again.
!

i

HOM . . H•OHH"HM,oOOHOOHOO . . HOOOOHOOM0+- . .1-HOOHO-ooOO. . , . . ., - ,. . ,,,o;ooHHOOHOOHHHONHIHOOHHOHHOOHOHIIHHHHHHHM-•OMH . .N H N H - - O O H O. . ., . . ., . . . . . . . . . . . . . . . . . . . . . . . . . . . . ., . . ., . . . . . . _ , _ _ _ , . . .,o . . . NNHN-HHNHN-HHHHOHOOHHHOOHHOOOOOHOOOOOOH

09:43:57 AM! Court

l That sounds like a request to change the conditions of probation,
which again - I do not have before me as a motion. That being said,
I' don't have any confidence in the general manager's assertion.

i
!

I

!

I

I
I.TAsk
Mr. Wittwer to provide order clarifying.
r--·-·-·-----.
End. of case ..............,_.._.._____,______ ........,.,___...,,...___,_,,..............._..____..____.........................-......_,

09:44:39 AM Court
09:44:52-AM

7/20/2016
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0
A.M·----P,.M.--

JAN M. BENNETTS
Ada County Prosecuting Attorney

FILED

JUL 2 2 2016

Kai E. Wittwer
Deputy Prosecuting Attorneys
200 West Front Street, Room 3191
Boise, Idaho 83702
Telephone: (208) 287-7700

CHRISTOPHER D. RICI-I, 1
By SETH MAm'ERS
De!"U'ji'

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
THE STATE OF IDAHO,
Plaintiff,
vs.

JUSTIN KEITH AUSTIN,
Defendant,
______________

)
)
)
)
)
)
)
)
)

Case No. CR-MD-2015-0005045
ORDER CLARIFYING
CONDITIONS OF PROBATION

The Court received a Special Progress Report from the Defendant's probation officer, dated
June 9, 2016, in which the probation officer requested clarification regarding the Court's order
stated in the Order Withholding Judgment and Order of Probation, entered on May 11, 2016, "that
Defendant may not continue employment as a seiver at Jaker's, or any employment that requires
him to seive alcohol." The Court convened a hearing on July 20, 2016, to provide the requested
clarification. The Defendant was present at the hearing with his attorney, Daniel Taylor, and the
State was represented by Kai E. Wittwer, Deputy Prosecuting Attorney. The Defendant's probation
officer, Stephanie Whiter, also was present.
TIDS COURT hereby clarifies its prior order, referred to above, by ordering that the

Defendant may not hold any employment that requires him to seive alcohol by the drink. This

ORDER CLARIFYING CONDITIONS OF PROBATION (AUSTIN, CR-MD-2015-0005045) Page 1
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e
restriction on the Defendant's employment is not intended to prohibit him from being employed
where he may sell alcohol in its original commercial packaging.

SO ORDERED this

2. l--day of July, 2016.

Hono oe Michael J. Reardon
District Judge

ORDER CLARIFYING CONDITIONS OF PROBATION (AUSTIN, CR-MD-2015-0005045) Page 2
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e
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the

l£..'4day of July, 2016, I caused a true and correct

copy of the foregoing document to be served upon the persons named below by the method
. indicated:
DANIEL W. TAYLOR
Ada County Public Defender's Office
CJ

~
CJ

Via E-mail
Via Interdepartmental Mail
By hand-delivery

KAI E. WITTWER
Ada County Prosecuting Attorney's Office
CJ

~

(a

Via E-mail
Via Interdepartmental Mail
By hand-delivery

BOARD OF CORRECTION
PROBATION OFFICER-Attn: Stephanie Whiter

f
CJ

By faxing a copy of the same at the number: (208) 327-7351
Via E-mail

ORDER CLARIFYING CONDITIONS OF PROBATION (AUSTIN, CR-MD-2015-0005045) Page 3
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ERIC D. FREDERICKSEN
Interim State Appellate Public Defender
I.S.B. #6555
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
I.S.B. #7259
P.O. Box 2816
Boise, ID 83701
f
(208) 334-2712

QR IGNA L

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY
STATE OF IDAHO,
Plaintiff-Respondent,
V.

JUSTIN KEITH AUSTIN,
Defendant-Appellant.

)
).
)
)
)
)
)

)
)

CASE NO. CR 2015-5045
S.C. DOCKET NO. 44276
AMENDED
NOTICE OF APPEAL

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO AND THE
PARTY'S ATTORNEYS, JAN M. BENNETTS, ADA COUNTY PROSECUTOR,
200 WEST FRONT STREET, BOISE, ID 83702, STATEHOUSE MAIL, AND THE
CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:

1.

The above-named

appellant appeals against the above named

respondent to the Idaho Supreme Court from the final decision Order Withholding
Judgment and Order of Probation entered in the above entitled action on the 13th
day of May, 2016, the Honorable Michael Reardon, presiding.

AMENDED NOTICE OF APPEAL - PAGE 1
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2.

That the party has a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Idaho Appellate Rules (I.AR.) 11 (c)(1-4G fil.
3.

A preliminary statement of the issues on appeal, which the appellant then

intends to assert in the appeal, provided any such list of issues on appeal shall
not prevent the appellant from asserting other issues on appeal is:
(a)

Did the district court err by excluding the Defense's evidence ..

regarding rising blood alcohol?
(b)

Did the district court err by admitting breath test results without the

proper foundation and/or verification results?
4.

There is a portion of the record that is sealed. That portion of the record

that is sealed is the Presentence Investigation Report (PSI).
5.

Reporter's Transcript. The appellant requests the preparation of the

entir~ reporter's standard transcript as defined in I.AR. 25(d). The Appellant
also requests the preparation of the additional portions of the reporter's
transcript:
' (a)

Motion to Suppress Hearing held October 14. 2015 (Kim Madsen,

estimation of less than 50 pages are listed on the Register of Actions);
(b)

Pretrial Conference held January 20, 2016 (Court Reporter: Kim

Madsen. Estimated pages: 50);
(c)

Pretrial Conference held March 9, 2016 (Court Reporter: Kim

Madsen, estimation less than 50 pages are listed on the Register of Actions);

AMENDED NOTICE OF APPEAL - PAGE 2
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(d)

Jury Trial held on March 14-15, 2016. to include the voir dire,

opening statements. closing arguments, jury instruction conferences, any
hearings regarding questions from the jury during deliberations, return of the
verdict. and any polling of the jurors (Court Reporter: Kim Madsen estimation of
650 pages are listed on the Register Of Actions);
(e)

Hearing held March 17, 2016 (Court Reporter: Kim Madsen,

estimation of less than 50 pages are listed on the Register of Actions); and

. (f)

Sentencing Hearing held on May 11, 2016 (Court Reporter: Kim

Madsen, estimation of less than 50 pages are listed on the Register of Actions).
6.

Clerk's Record. The appellant requests the standard clerk's record

pursuant to I.AR. 28(b)(2), and all exhibits, recordings, and documents for I.A.R.
31. T~e Appellant requests the following documents to be included in the Clerk's
Record, in addition to those automatically included under I.AR. 28(b)(2) and
I.AR. 31:
(a)

Memorandum in Support of Motion to Suppress Evidence filed

September 28, 2015;
(b)

Affidavit

in

Support

of

Motion

to

Suppress

filed

September 28, 2015;
(c)

State's Memorandum in Support of Motion in Limine filed

September 28, 2015;
(d)

State's Brief in Opposition to Defendant's Motion to Suppress

September 29, 2015;

AMENDED NOTICE OF APPEAL - PAGE 3
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(e)

Memorandum in Support of State's Second Motion in Limine filed

February 19, 2016;

. (f)

Objection to State's Second Motion in Limine filed March 8 1 2016;

and
(g)

Jury Instructions filed March 15, 2016;

(h)

Any exhibits, including but not limited to letters or victim impact

statements, addendums to the PSI or other items offered at sentencing hearing.
· 7.

I certify:
(a)

That a copy of this Notice of Appeal has been served on the court
reporter(s), Kim Madsen; ·

(b)

That the appellant is exempt from paying the estimated fee for the
preparation of the record because the appellant is indigent. (Idaho
Code§§ 31-3220, 31-3220A, I.AR. 24(e));

(c)

That there is no appellate filing fee since this is an appeal in a

criminal case (Idaho Code §§31-3220, 31-3220A, I.AR. 23(a)(8));
(d)

That arrangements have been made with Ada county who will be

responsible for paying for the reporter's transcript, as the client is
indigent, I.C. §§ 31-3220, 31-3220A, I.A.R. 24(e); and

AMENDED NOTICE OF APPEAL - PAGE 4

000182

(e) · That service has been made upon all parties required to be served
pursuant to I.A.R. 20.
DATED this 30th day of August, 2016.

Deputy State Appellate Public Defender

.,

AMENDED NOTICE OF APPEAL - PAGE 5
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 30th day of August, 2016, caused a
true and correct of the attached AMENDED NOTICE OF APPEAL to be placed in
the United States mail, postage prepaid, addressed to:
...
DANIEL WTAYLOR
ADA COUNTY PUBLIC DEFENDER
200 WEST FRONT STREET STE 1107
BOISE ID 83702
STATEHOUSE MAIL
KIM MADSEN
COURT REPORTER
200 W FRONT STREET
BOISE ID 83702
STATEHOUSE MAIL
JAN M BENNETTS
ADA COUNTY PROSECUTOR
200 WEST FRONT STREET
BOISE ID 83702
STATEHOUSE MAIL
. KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL- CRIMINAL DIVISION
Hand deliver to Attorney General's mailbox at Supreme Court .

EAA/mal

AMENDED NOTICE OF APPEAL - PAGE 6
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r--------------------------.-------1---.
A.M. -:---fF,jtjllEEOO~.,....,"r:::i:-o-J

----P.M._.;..:::::-1--1

1
2

TO:

OCT 12 2016

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise; Idaho 83720

CHA/STOPHER D
By KELLE WEG~~~· Clerk
DEPUTY

3

(

4

( SC No. 44276
5

(
(

6

( STATE

7

(

(

vs.

(

( AUSTIN

8

9

10

NOTICE OF 'I!RANSCR.IP'I! LODGED

13

Notice is hereby
lodged an appeal
above-referenced
County of Ada in
District

14

This transcript contains hearings held on

11

12

given that on August 29, 2016 I
transcript of 368 pages in length in the·
appeal with the District Court Clerk of the
the 4th Judicial

15
16
17

...... January 20, 2016, pretrial conference
...... March 14, 2016, jury trial
...... March 15, 2016, jury trial
...... May 11, 2016, sentencing

18

19
20

21
22

County Courthouse
200 West Front Street
Boise, Idaho 83702
(208)

287-7583

23
24
25
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--------------------------------1---,
NO. _ _ _ _Fii'i:ri"-:""":":::::~-

A.M. _ _ _ _F_,L~~-_j

1

2

TO:

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720

OCT 1 2 2016
CHRISTOPHER o. RICH, Clerk
By KELLE WEGENER

3
4

!3.J

DEPUTY

(

( SC No. 44276
5
6

(
(

( STATE
(

7

(

vs.

(
8

( AUSTIN

9

10

11

NOTICE OF TRANSCRIPT LODGED

13

Notice is hereby given that on October 5, 2015, I lodged an
appeal transcript of 291 pages in length in the
above-referenced appeal with the District Court Clerk of the
County of Ada in the 4th Judicial
District

14

This transcript contains hearings held on

12

15
16
17
18

...... October 14, 2015, motion to suppress
...... March 9, 2016, pretrial conference
...... March 14, 2016, jury trial (voir dire, jury instructions
and opening statements)
...... March 15, 2016, jury trial (jury instructions and closing
arguments)

19
20
21
22

23
24

~~
L
i~
.S
EG
N ~
A~a County Courthouse
200 West Front Street
Boise, Idaho 83702
(208)

287-7583

25

000186

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 44276
Plaintiff-Respondent,
CERTIFICATE OF EXHIBITS

vs.
JUSTIN KEITH AUSTIN,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State ofldaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal.
I FURTHER CERTIFY, that the following documents will be submitted as
CONFIDENTIAL EXHIBITS to the Record:
1. Presentence Investigation Report.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:

1. Transcript of Preliminary Hearing held July 23, 2015, Boise, Idaho, filed June 30, 2016.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 12th day of October, 2016.

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT.URT OF THE FOURTH JUDICIAQSTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
Cheri Copsey/Beth Masters
£:?,istrict Judge/ Clerk
Page 1 of 1
Mo/Suppress

STATE OF IDAHO,
Plaintiff,

Case No. CR MD 15 05045

EXHIBIT LIST

vs.
'-

JUSTIN AUSTIN,
Defendant.

Plaintiff's Attorneys: Kai Wittwer
Defendant's Attorney: Daniel Taylor

BY

NO.

State 1

EXHIBIT LIST

DESCRIPTION
Overhead of intersection

STATUS
.....
Admitted

DATE
10/14/15

000188

.

.

IN THE DISTRICT@JRT OF THE FOURTH JUDICIAL~TRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

0

George D. Carey/Beth Masters
District Judge/ Clerk
Page 1 of 1
D

Jury Trial
,
14 March 2016 .

0

STATE OF IDAHO,
Plaintiff,

Case No. CR MD 15 05045

EXHIBIT LIST

vs.

r

JUSTIN AUSTIN,
Defendant.
Plaintiff's Attorney: ~ai Wi.ttwer
Defendant's Attorney: Daniel Taylor

BY

NO.

DESCRIPTION-

STATUS

DATE

St

1

Video DVD (Dep Richardson)

Admitted

03/14/16

St

2

Video DVD (Dep Speakes)

Admitted

03/14/16

St

3

Lifeloc test r~sult printout

Admitted

03/14/16

Def

A.

Lifeloc certification

Marked/lD'd

03/14/16

Def

B

Lifeloc simulator log & instrument .

Def

C

EXHIBIT LIST

operations logs

Admitted

03/14/16

Map Overland/Locust Grove

Admitted

03/15/16

000189

IN THE DISTRIC~URT OF THE FOURTH JUDICIAQISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
George D. Carey/Beth Masters
District Judge/ Clerk
Page 1 of 1
Hearing
17 March 2016

STATE OF IDAHO,
Plaintiff,

vs.

Case No. CR MD 15 05045

EXHIBIT LIST

JUSTIN AUSTIN,
Defendant.
Plaintiffs Attorney: Kai Wittwer
Defendant's Attorney: Daniel Taylor

BY

NO.

DESCRIPTION

STATUS

DATE

St

4

Nevada Dispo Notice & Jdmt

Admitted

03/17/16

St

4A

Nevada criminal complaint Admitted

03/17/16

Case no. 08M39955X
St

48

Nevada Admonishment of Rights Case no. 08M39955X

St

5

Nevada Dispo Notice & Jdmt

St

SA

Nevada criminal complaint Case no. 1OM01726X

St

58

03/17/16

. Admitted

03/17/16

Admitted

03/17/16

Nevada Admonishment of Rights Case no. 10M01726X

EXHIBIT LIST

Admitted

Admitted

03/17/16
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Supreme Court Case No. 44276
Plaintiff-Respondent,
CERTIFICATE OF SERVICE

vs.

JUSTIN KEITH AUSTIN,
Defendant-Appellant.
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

STATE APPELLATE PUBLIC DEFENDER

LAWRENCE G. WASDEN

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

OCT 1 2 20\S
Date of Service: - - - - - - - CERTIFICATE OF SERVICE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Supreme Court Case No. 44276
Plaintiff-Respondent,
CERTIFICATE TO RECORD

vs.
JUSTIN KEITH AUSTIN,
Defendant-Appellant.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
15th day of June, 2016.
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